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UNIT 11: SUPPLEMENTATION OF A CONTRACT  

• CIVIL LAW JURISDICTIONS AND CONTRACTUAL GAPS: In civil law jurisdictions, when a 

contract contains gaps—meaning certain issues were not addressed or regulated by the parties 

—the legal system does not treat the contract as incomplete or invalid. Instead, it applies the 

mechanism known as supplementation of contract, which allows the agreement to be 

completed and enforced even when some elements are missing. The idea is that a contract 

should still function and remain binding even if the parties did not foresee every possible 

situation. Courts and legal systems step in to fill these gaps to preserve the stability and 

effectiveness of contractual relationships.  

• ART. 1374 ITALIAN CIVIL CODE: According to Article 1374 of the Italian Civil Code, a contract 

binds the parties not only to what they have explicitly agreed to, but also to what is implied 

by law. If there are no specific legal provisions covering the issue, the contract is supplemented 

by customary practices—that is, what is generally done in similar contracts or industries. If 

neither the law nor custom provides guidance, the gap is then filled by equity, interpreted 

through the lens of good faith. This structure ensures that contracts are not rigidly limited to their 

written terms but are understood as living instruments meant to be interpreted and applied with 

fairness, reasonableness, and in line with societal expectations.   

2) GOOD FAITH  

• GOOD FAITH IN CIVIL LAW: In civil law systems, good faith is not just a moral guideline but a 

binding legal principle that governs the entire life cycle of a contract—from negotiation to formation 

and performance. It imposes a duty on each party to act honestly, fairly, and with mutual 

consideration, preventing opportunistic or abusive behavior even if the contract does not expressly 

prohibit it. Unlike in some common law systems where good faith may be implied or limited, in civil 

law it is a mandatory standard that courts actively enforce.  

• In German law, this principle is codified in §242 of the BGB, which states that obligations must be 

performed in accordance with good faith, taking into account common usage. This means that the 

way a contract is carried out must align with what is considered fair, reasonable, and 

customary in practice, and parties cannot exploit literal interpretations of the contract to act 

unfairly.  

• In French law, the principle is set out in Article 1104 of the Civil Code, especially after the 2016 

reform. It explicitly states that contracts must be negotiated, concluded, and performed in good 

faith. Importantly, this obligation is recognized as a matter of public policy, which means that it 

is legally binding and cannot be waived by the parties, even by mutual agreement.  

• In essence, good faith in civil law systems is a legal obligation requiring integrity, cooperation, and 

fairness, serving both to fill gaps in the contract and to shape the behavior of the parties 

throughout their legal relationship. It plays a crucial role in maintaining trust and balance in 

contractual dealings.  

• DIFFERENCES BETWEEN GERMAN AND FRENCH APPROACH TO GOOD FAITH IN  

CONTRACT LAW: The French and German approaches to good faith in contract law are 

similar in that both recognize it as a fundamental legal principle, but they differ in scope, 

style of application, and the extent to which courts are willing to use it to reshape or reinterpret 

contractual relationships.  

• GERMAN APPROACH: In German law, good faith is deeply embedded in the legal system 

through §242 of the BGB, which obliges parties to perform contracts in the manner required 

by good faith, taking into account usage and fairness. The German approach gives courts 

broad discretion to intervene when behavior appears abusive, overly formalistic, or contrary to the 

spirit of the agreement. Good faith in Germany serves as a general clause used to correct 

imbalances, prevent abuse of rights, and even create obligations not explicitly stated in the 

contract if fairness requires it. It is a powerful judicial tool with wide-reaching influence, not only 

in contracts but throughout the legal system.  



 

   

• FRENCH APPROACH: In French law, particularly after the 2016 reform of the Civil Code, good 

faith is explicitly stated in Article 1104, which mandates that contracts must be negotiated, 

formed, and performed in good faith. The French model recognizes good faith as a mandatory 

public policy rule, meaning it cannot be excluded by contract. However, the application tends to 

be more restrained than in Germany. French courts usually apply good faith to regulate behavior 

during the execution of the contract and to interpret the intentions of the parties, but they are less 

inclined to use it to add new duties or alter core terms of the contract unless there is a clear 

violation of fairness.  

• In summary, the German approach is more expansive and flexible, allowing judges to reshape 

contractual obligations in light of fairness and equity, while the French approach maintains good 

faith as a mandatory standard but applies it with more caution, focusing primarily on behavior and 

interpretation rather than judicial supplementation.   

• GOOD FAITH IN COMMON LAW:   

• ENGLISH COMMON LAW: In English common law, good faith is not a general obligation in 

contract law. Each party is allowed to pursue their own interests during negotiation and 

performance, without a duty to prioritize fairness or honesty beyond basic prohibitions like fraud or 

misrepresentation.   

◦ Good faith obligations arise only in limited circumstances, such as in fiduciary 

relationships or in the rare case of relational contracts, where a long-term cooperation 

implies mutual trust and cooperation. Even then, English courts are cautious: they apply 

good faith duties narrowly and based only on clear necessity or specific agreement between 

the parties. The English system prioritizes certainty, literal contract terms, and minimal 

judicial interference.  

• WOOD V CAPITA CASE: The case of Wood v Capita Insurance Services Ltd is important 

because it clearly reflects the English common law approach to contract interpretation and the 

limited role of good faith. In this case, the UK Supreme Court, led by Lord Hodge, reinforced 

that contracts should be interpreted based on the objective meaning of the language that 

the parties actually used, considering the contract as a whole and its commercial context. 

However, crucially, the Court emphasized that English law does not recognize a broad, general 

duty of good faith in contract law unless the parties have expressly agreed to it or unless the 

nature of the contract demands it (for example, in certain relational or cooperative contracts). The 

importance of Wood v Capita lies in its reaffirmation of the traditional English hostility 

toward inserting vague or open-ended duties like good faith into contracts. English courts 

prefer to maintain certainty and predictability, avoiding subjective evaluations of the parties’ 

behavior unless there is very clear evidence or necessity. This case confirmed that in England, 

courts will not “read in” obligations of good faith just because it seems fair or reasonable; they will 

stick closely to the contract’s text and commercial logic.  

• AMERICAN COMMON LAW: In American common law, by contrast, there is a general duty of 

good faith and fair dealing that applies once a contract is formed. Good faith governs the 

performance and enforcement of contracts but does not typically extend to pre-contractual 

negotiations.   

◦ Under the Uniform Commercial Code (UCC §1-203), good faith is mandatory for all 

contracts involving the sale of goods, requiring honesty and reasonable commercial 

standards of fair dealing.   

◦ Similarly, the Restatement (Second) of Contracts §205 imposes a duty of good faith and 

fair dealing on the performance and enforcement of every contract. In the U.S., good 

faith does not allow courts to change the contract’s basic terms, but it ensures that the 

parties do not sabotage the agreement or exploit it unfairly, even if they act technically 

within their rights. American law, therefore, uses good faith to preserve the integrity of the 

contractual relationship after it has been established.  



 

   

• In short: England limits good faith to very rare cases to protect legal certainty, while America 

mandates good faith after contract formation to ensure honest and fair cooperation between the 

parties.  

3) YAM SENG VS INTERNATIONAL TRADE CORPORATION CASE STUDY: The case of Yam  

Seng Pte Ltd v International Trade Corporation Ltd (2013) is a very significant decision in English 

contract law because it opened the door to recognizing a limited duty of good faith in certain 

types of contracts, even though English law traditionally resists a broad good faith obligation.  

  

• FACTS OF THE CASE: The facts were that ITC granted Yam Seng exclusive rights to distribute 

“Manchester United” fragrances in duty-free shops across several international regions, including 

the Middle East, Asia, Africa, and Australasia. Yam Seng was given special pricing terms for 

dutyfree sales and relied on ITC’s commitment that it would not undermine those terms within the 

agreed territories.  

• CONDUCT BY ITC DURING THE CONTRACT: However, during the performance of the contract, 

ITC engaged in dishonest conduct. Specifically, ITC authorized another distributor in Singapore 

—which was part of Yam Seng’s territory—to sell the same products at a lower price than Yam 

Seng was permitted to offer under its duty-free terms. Worse, ITC misled Yam Seng by providing 

false information about the pricing practices of this other distributor, essentially lying about the 

competitive conditions Yam Seng was facing.  

• LEGAL CONFLICT: The legal conflict arose because Yam Seng sued ITC, claiming that there was 

an implied term of good faith in their distribution agreement. Yam Seng argued that ITC’s behavior 

—undermining its exclusive rights and misleading it about critical pricing information—breached 

the contract, even though the agreement did not contain an explicit good faith clause.  

• DECISION: The decision by Leggatt J (now Lord Leggatt) was important. The court found that 

ITC had acted in bad faith by providing false information and by facilitating unfair competition 

within Yam Seng’s territory. Leggatt ruled that in certain types of contracts—especially “relational 

contracts” that involve ongoing cooperation and trust, like distributorship agreements—it is natural 

and necessary to imply a duty of good faith. He emphasized that such a duty arises not from a 

general principle applying to all contracts, but from the specific nature of certain 

relationships that require honesty, cooperation, and loyalty over time.  

• CONCLUSION: In conclusion, ITC was found in breach of contract because its bad faith 

behavior violated an implied term that it would deal fairly, honestly, and consistently with 

Yam Seng’s contractual rights. The case marked a significant development because it showed 

that English courts might imply duties of good faith in long-term, trust-based contracts, without 

overturning the general English principle that good faith is not universally required.  

• WHAT ARE RELATIONAL CONTRACTS? Relational contracts are long-term agreements that 

create an ongoing relationship between the parties, where mutual trust, cooperation, and 

communication are essential to the contract’s success. Unlike simple, one-off transactions, 

relational contracts involve a series of connected interactions over time, often requiring 

flexibility, adjustment, and collaboration that cannot be fully spelled out in advance.   

◦ In English law, relational contracts are characterized by the understanding that the 

parties are not acting purely at arm’s length but instead depend on each other’s good 

faith and fair dealing to fulfill the contract’s broader purpose. Because of this special 

nature, courts are more willing to imply a duty of good faith into relational contracts, 

even though such a duty is not generally implied into all contracts.   

◦ Examples of relational contracts typically include franchise agreements, distribution 

agreements, joint ventures, construction contracts, or employment relationships, where both 

sides must work together over time and trust that neither will act opportunistically.  



 

   

• In short: a relational contract is not just a set of fixed rights and obligations, but a living 

relationship where ongoing cooperation and fair dealing are essential to make the contract work as 

the parties intended.  

4) BRISTOL GROUNDSCHOOL LTD VS INTELLIGENT DATA CAPTURE LTD:   

• FACTS OF THE CASE: The case of Bristol Groundschool Ltd v Intelligent Data Capture Ltd (IDC) 

is important because it further clarified how relational contracts and the duty of good faith operate 

under English law, building on principles seen in earlier cases like Yam Seng. The facts of the case 

involved a collaboration between Bristol Groundschool (BGS) and Intelligent Data Capture 

(IDC). They had entered into contracts under which BGS, a provider of aviation training materials, 

owned the rights to the manuals and IDC was responsible for providing graphic content and visual 

elements for these manuals.   

• CONFLICT: For a time, the relationship functioned properly, but tensions eventually arose between 

the two companies. When the relationship deteriorated, BGS sued IDC for breach of contract and 

copyright infringement. IDC counterclaimed, arguing that BGS had itself breached the contract by 

acting in bad faith, specifically by accessing IDC’s internal computer files without permission, 

anticipating that IDC might breach the agreement.  

• LEGAL PRINCIPLE: The legal principle established by the court was that the contract between 

BGS and IDC should be treated as a relational contract. This meant that the agreement 

naturally included a duty of good faith, even though no express good faith clause had been written 

into the contract. The court emphasized that, at a minimum, good faith requires the parties to act 

honestly with each other. The judge applied a practical standard: the test for whether there was a 

breach was whether the conduct would be viewed as commercially unacceptable by reasonable 

and honest people considering the specific context of the relationship.  

• FINAL DECISION: In the final decision, the court found that BGS had breached the obligation of 

good faith by accessing IDC’s internal files without authorization. However, the court also 

concluded that this breach was not repudiatory—meaning it was not serious enough to entitle IDC 

to treat the contract as terminated. BGS’s actions were seen as precautionary, limited in scope, did 

not cause significant harm, and crucially, did not destroy the core trust underpinning the 

relationship between the two parties. As a result, the contract remained in force despite BGS’s 

breach.  

• In essence, this case confirmed that in relational contracts, there is a basic expectation of 

honest and commercially acceptable behavior, but also that not every breach of good faith will 

automatically allow a party to cancel the contract—it must be serious enough to undermine the 

fundamental basis of trust between the parties.  

5) CONTRACT DRAFTING IN THE COMMON LAW AND INTERNATIONAL LAW CONTEXT:  

• CONTRACT DRAFTING IN COMMON LAW: In common law systems, the approach to contract 

drafting is shaped by the idea that contracts are primarily governed by the express terms 

agreed by the parties, rather than by sets of special rules or heavy judicial oversight.  

• NO PRINCIPLE OF SPECIAL CONTRACTS: There is no principle of special contracts in 

common law the way there is in civil law systems. Different types of contracts—whether for 

sale, services, or distribution—are all treated under a general framework, and special rules apply 

only very narrowly. As a result, implied terms play a limited role, and parties cannot rely on courts 

to fill in missing details unless there are strong reasons to do so.  

• NO GENERAL DUTY OF GOOD FAITH (IN ENGLISH LAW): In English common law, there is no 

general duty of good faith or cooperation between contracting parties. Each party is 

expected to protect its own interests, and courts are cautious about introducing moral concepts like 

fairness or honesty unless the contract involves specific relationships, such as fiduciary duties or 

certain relational contracts where ongoing trust and collaboration are essential.  

• CONTRAST WITH AMERICAN LAW: This approach contrasts sharply with American law, where 

good faith is more firmly embedded. In the United States, rules like UCC § 1-203 and 



 

   

Restatement (Second) § 205 impose a mandatory duty of good faith on the performance 

and enforcement of contracts. While American law still respects party autonomy, it requires that  

parties act honestly and fairly once the contract is underway.    

• LIMITED JUDICIAL INTERVENTON: There is also limited judicial intervention in common law. 

Courts typically avoid interfering with the contract’s balance unless there are extreme or 

unforeseen circumstances, such as fraud, misrepresentation, or serious breaches of good 

faith in special types of agreements. Judges respect the idea that parties are responsible for 

defining their own risks and benefits.  

• DETAILED DRAFTING: As a result, detailed drafting is a central feature of common law 

contracts. Parties are expected to spell out every important term explicitly, leaving as little as 

possible to interpretation. This ensures certainty and predictability, two fundamental values in the 

common law tradition.  

• RISK ALLOCATION AND DUE DILIGENCE: Finally, risk allocation and due diligence are 

crucial. Parties must investigate thoroughly before signing and clearly divide responsibilities, 

obligations, and possible risks within the contract itself. Courts will not reassign these risks 

later if problems arise; the contract stands or falls by what the parties wrote down and agreed 

upon.  

• In short, common law contract drafting reflects a philosophy of self-reliance, clarity, and minimal 

judicial correction, emphasizing that parties must anticipate and manage their risks through careful 

negotiation and precise wording.  

• DRAFTING INTERNATIONAL (COMMERCIAL) CONTRACTS: When drafting international  

commercial contracts, one of the key strategies used is the inclusion of boilerplate clauses. 

These are standardized, often pre-drafted provisions placed toward the end of contracts, 

covering essential procedural aspects such as how notices should be given, how 

amendments to the contract must be made, how disputes will be resolved, how the contract 

will be interpreted, and other operational details that are not tied to the main business 

terms.  

• BOILERPLATE CLAUSES: The purpose of these boilerplate clauses is to ensure that the parties 

have clear and consistent rules for handling administrative and procedural matters without having 

to default to a particular country’s legal system each time an issue arises. This leads to a 

significant degree of autonomy from national law, meaning the parties rely primarily on 

their contract’s internal structure and rules rather than external national legislation to 

govern their relationship.  

• AUTONOMY FROM NATIONAL LAW: As a result, the contract gains a truly international 

character. It becomes self-contained and jurisdiction-neutral, operating largely on its own legal 

terms and principles. The parties create a private legal framework that is intended to be 

enforceable and stable no matter where the contract is performed or where disputes might occur, 

reducing the risks linked to legal differences across countries.  

• TRULY INTERNATIONAL CHARACTER: In short, boilerplate clauses and the structure of 

international contracts help create agreements that function across borders with maximum 

predictability and minimal dependency on any single national legal system.   

  

  

  

  

  

 

 

 

 



 

   

UNIT 12: FORMATION OF A CONTRACT  

  

1) OFFER AND ACCEPTANCE:   

• OFFER AND ACCEPTANCE: In contract law, the process of offer and acceptance forms the 

essential legal mechanism through which a binding agreement is created. According to the 

basic rule, a contract is formed when an offer and an acceptance meet, clearly showing that the 

parties intend to be legally bound. This is expressed, for example, in Article 1113 of the Italian 

Civil Code, which states that mutual consent is the foundation of contractual obligations.  

• LEGAL STRUCTURE: The legal structure of this process involves two parts.   

◦ First, the offer is a clear declaration of willingness by the offeror, proposing specific terms with 

the intention that, once accepted, it will create a binding contract.   

◦ Second, acceptance occurs when the offeree responds with a declaration—either through 

words or conduct—that indicates clear agreement to the offer as presented.  

• COMMUNICATION: For both the offer and the acceptance to have legal effect, they must be 

communicated to the other party.   

◦ This follows the so-called knowledge rule common in civil law systems: a declaration 

becomes legally effective only once it reaches the knowledge of the intended recipient.  

Without proper communication, there is no meeting of the minds, and therefore no contract.  

• In short, offer and acceptance together create the contractual link by establishing a mutual 

commitment, but that link only forms when both sides have clearly and knowingly communicated 

their agreement.  

2) OFFER VS INVITATION TO TREAT:   

• DIFFERENCES BETWEEN THE TWO:   

◦ OFFER: Creates the power of acceptance in the offeree—if accepted, the contract is 

formed. The offeror cannot refuse once the offer is accepted.  

◦ INVITATION TO TREAT: A preliminary step—an expression of willingness to enter into 

negotiations. Both parties can still refuse, withdraw, or modify the terms.  

◦ KEY POINT: In an invitation to treat, both sides can say no; in an offer, only the offeree has 

that choice — the offeror is bound once the offer is accepted.  

• EXAMPLES: Understanding examples helps clarify how offers, invitations to treat, and 

acceptances are legally distinguished.  

• MENU IN A RESTAURANT (INVITATION TO TREAT): When looking at a menu in a restaurant, it 

is considered an invitation to treat. The menu invites customers to make an order, but it does not 

bind the restaurant to serve every item listed. If the restaurant is full or an item is sold out, they can 

lawfully refuse to serve, showing that the menu itself is not a contractual offer.  

• VENDING MACHINE (OFFER): A vending machine, by contrast, represents a true offer. Once the 

customer inserts money and makes a selection, the vending machine cannot refuse to deliver the 

product. The moment the customer accepts by inserting the money and choosing the item, a 

binding contract is formed automatically.  

• OFFER TO THE PUBLIC: An offer to the public, like the statement “Anyone who finds my cat 

will get $3,000,” is a classic example of a public unilateral offer. If someone fulfills the 

condition— by finding and returning the cat—they automatically accept the offer and create a 

binding  

contract. The person who made the offer cannot withdraw it once the condition has been fulfilled.  

• DISPLAY OF GOODS, 8 SHOP WINDOWS, SHELVES, CATALOGUES: When it comes to the 

display of goods—such as goods in shop windows, on shelves, or in catalogues—these are 

generally treated as invitations to treat. They invite customers to make offers to buy, which the 

seller can then accept or reject. However, particularly in civil law jurisdictions, if the advertisement 

is very specific and sets a clear, firm price (without mentioning conditions like “while supplies last”), 

it might be interpreted as a binding offer, unless the stock is genuinely exhausted.  



 

   

• FRANCESCA'S EXAMPLE (GOTTA ANALYZE INTENT, OBJECT, PRICE): The example of 

Francesca also shows how intention is critical. When Francesca tells Catherine, “If someone pays 

me €500 for my wrecked ring, I’d gladly give it away,” whether this is a true offer depends on 

several factors. If Francesca is serious and not joking, if the specific ring is clearly identified, and if 

the €500 price is presented as firm rather than open to negotiation, it may constitute a valid offer. If 

any of these elements are uncertain—especially if it seems like a joke or casual remark—it would 

more likely be seen as merely an invitation to treat, meaning no binding offer exists.  

• In short, determining whether a statement or action is an offer or just an invitation depends on the 

seriousness, clarity, and commitment shown by the person making it, as well as how a reasonable 

person would interpret the situation.  

3) WITHDRAWAL AND IRREVOCABILITY OF THE OFFER:  

• BALANCING INTERESTS: In contract law, there is a need to balance two competing interests 

when dealing with offers. On one side, the offeror should retain the freedom to withdraw their 

offer if they change their mind. On the other side, the offeree deserves a reasonable opportunity 

to consider the offer without fear that it might be revoked at any moment. The legal rules 

surrounding withdrawal and irrevocability aim to manage this delicate balance.  

• WITHDRAWAL OF THE OFFER BY THE OFFEROR: In general, across most legal systems, 

the offeror is allowed to withdraw their offer at any time before it is accepted, unless the offer 

has been made irrevocable. This means that simply making an offer does not immediately lock 

the offeror into an obligation unless something extra has been done to limit their ability to revoke it.  

• IRREVOCABLE OFFERS IN CIVIL LAW SYSTEMS: When it comes to irrevocable offers, the  

systems differ. In civil law jurisdictions, it is sufficient for the offeror to unilaterally promise 

to keep the offer open for a specific period. No separate consideration or exchange is needed; 

the offeror’s commitment alone is enough to make the offer binding for the stated time.  

• IRREVOCABLE OFFERS IN COMMON LAW SYSTEMS: In common law jurisdictions, however, 

the situation is stricter. A separate option contract must be created to make the offer 

irrevocable. This means there must be either consideration (some form of value exchanged) 

or, if there is no consideration, the agreement must be made by a deed to be legally 

enforceable.  

Without such a formal step, an offer in common law remains freely revocable until acceptance.  

◦ A deed under seal is a formal legal document where one party makes a promise that is 

binding without consideration, as long as it is signed and “sealed” (in modern times, this 

just means in a special written form and labeled as a deed). In the context of contract law, a 

deed under seal makes an offer irrevocable even if the offeree gives nothing in return. 

So if an offeror says “I promise not to revoke this offer for 30 days,” that promise is not 

enforceable unless either (1) the offeree gave consideration (like money) or (2) the promise is 

made in a deed.  

• CONTRACT OF OPTION: The contract of option is a particular legal device used to 

formalize this commitment. It is a preliminary agreement where the option issuer (OFFEROR) 

promises to keep the offer open for a specified period, giving the option holder (OFFEREE) the 

exclusive right to accept it within that time frame. In commercial practice, options are widely used 

in financial markets.  

• CALL OPTION IN FINANCIAL MARKETS: A call option gives the holder the right to buy an asset 

at a predetermined strike price within a certain period.   

• PUT OPTION IN FINANCIAL MARKETS: Conversely, a put option gives the holder the right to sell 

an asset at a fixed strike price within a specified time. In both cases, the seller of the option cannot 

withdraw once the option has been granted according to the agreed terms.  

• In short, the law on offers carefully structures the relationship between offerors and offerees to 

protect both parties: allowing flexibility for the offeror but also securing stability for the offeree when 

necessary through clear legal mechanisms.  



 

   

4) ACCEPTANCE  

• DEFINITION OF ACCEPTANCE: Acceptance is any statement or conduct by the offeree that 

indicates agreement with the offer. It shows the offeree’s willingness to be bound by the terms 

proposed.  

◦ FORMS OF ACCEPTANCE: Acceptance can be made in any form, unless the offeror has 

specified a particular method. It can be expressed through words or implied by conduct.  

◦ SILENCE IS NOT ACCEPTANCE: The offeree’s silence or inaction does not, by itself, amount 

to acceptance. The law requires some form of active agreement.  

  

  

  

5) TIME AND COMMUNICATION OF ACCEPTANCE:   

• IMPORTANCE OF TIMING: In commercial practice, it is essential to know when a contract is 

concluded, as this marks the moment when parties become legally bound and acquire their 

contractual rights and obligations.   

◦ In civil law systems, the issues of time and communication in forming a contract are handled 

with great care because the exact moment when a contract is concluded is critically 

important. That moment determines when the parties become legally bound and when their 

mutual rights and obligations are created. In commercial practice, knowing this timing with 

precision is essential for legal certainty, risk management, and the smooth functioning of 

business relationships.  

• CIVIL LAW APPROACH, THE KNOWLEDGE RULE: Under the civil law approach, contract 

formation is governed by what is known as the Knowledge Rule. This rule states that a 

contract is concluded when the offeror becomes aware of the acceptance. In other words, it 

is not enough for the offeree simply to send or dispatch the acceptance; the acceptance must 

reach the offeror and enter into their sphere of knowledge or control. Only then do the legal effects 

of contract formation come into being.  

• PURPOSE: The purpose of the Knowledge Rule is to protect the interests of the offeror, 

ensuring that they are not unexpectedly bound by an acceptance they do not know about. It 

guarantees that legal obligations only arise when the offeror is actually informed—or at least 

in a position to become informed—about the offeree’s acceptance. This allows the offeror to 

adjust their behavior with full knowledge of whether or not a contract has been concluded.  

• LEGAL BASIS: The legal basis for this rule can be found, for example, in Article II-4:205 of the 

Draft Common Frame of Reference (DCFR), which states explicitly that a contract is 

concluded when the acceptance reaches the offeror. This reflects a broader civil law tradition, 

seen also in national codes like the Italian Civil Code and the German BGB, which insist on the 

communication and reception of acceptance as essential to contract formation.  

• In summary, in civil law systems, the communication of acceptance is not a formality but a 

fundamental step. Only when the offeror receives the acceptance—and therefore can rely on the 

fact that a binding agreement has been formed—do the legal effects of the contract come into 

force. This approach highlights the strong civil law focus on ensuring clarity, predictability, 

and fairness for the party that originally extended the offer.  

• COMMON LAW APPROACH, THE POSTAL RULE: In common law systems, particularly in 

English law, the approach to acceptance and the timing of contract formation differs 

significantly from civil law. The key rule is the Postal Rule, which states that a contract is 

concluded at the moment the acceptance is posted, not when it is received by the offeror. 

This means that once the offeree properly dispatches their acceptance letter, even if there are 

postal delays or the letter is lost, the contract is legally formed at that point, provided the use of the 

post was a reasonable method of communication.  



 

   

• DEFAULT APPLICATION: The default application of the Postal Rule is important. It operates 

automatically unless the offeror has explicitly stated that acceptance must actually be received to 

be effective. This default protects offerees by giving them certainty: they know that once they have 

properly posted their acceptance, they have secured the contract without depending on whether or 

when the offeror actually reads it.  

• EXCEPTION TO POSTAL RULE-HOLWELL VS HUGHES CASE: An important exception to the  

Postal Rule was illustrated in the case of Holwell Securities Ltd v Hughes. In this case, the offer 

stipulated that acceptance had to be made “by notice in writing” to the offeror. The claimant’s 

lawyer sent the acceptance letter by post, but the letter was never delivered. The court held that 

because the offer specifically required notice—meaning the acceptance had to actually reach the 

offeror—the Postal Rule did not apply. In this situation, posting the letter was not enough; the 

acceptance had to be communicated successfully to the offeror. Since the acceptance was never 

received, no contract was concluded, and the claimant’s appeal was dismissed.  

• In short, while the Postal Rule generally allows acceptance to be effective upon posting, common 

law recognizes that the specific wording of the offer can override this rule. If the offer demands that 

acceptance must be received, then actual delivery is necessary. This approach balances the 

offeree’s need for certainty with respect for the offeror’s specific conditions when clearly 

expressed.  

6) FORMAL REQUIREMENTS AND WRITTEN FORM:   

• LEGAL REQUIREMENTS OF WRITTEN FORMS TO ENSURE CONTRACTS' VALIDITY: In both 

civil law and common law systems, there are situations where contracts must meet formal 

requirements to be legally valid or enforceable, especially concerning the need for a written form. 

These requirements serve two main functions: either to guarantee the validity of the contract itself 

or to ensure the availability of reliable evidence in case of disputes.  

• FORMA AD SUBSTANTIAM ACTUS: When the law demands written form for the contract to  

even exist legally, this is called forma ad substantiam actus. In these cases, writing is a condition 

for the validity of the contract: if the parties do not put the agreement in writing, no contract is 

formed at all.   

• FORMA AD PROBATIONEM TANTUM: On the other hand, when the law only requires writing  

for the purposes of proof, but the contract itself is valid even if made orally, it is referred to 

as forma ad probationem tantum. Here, the absence of writing does not invalidate the contract, but 

makes it much harder to prove its existence and terms in court.  

• VOLUNTARY WRITTEN FORM: Besides legal obligations, there is also the concept of voluntary 

written form. Even if the law does not require a contract to be in writing, the parties 

themselves may agree that writing is necessary for their agreement to be binding. In such 

cases, the contract is not concluded until it has been properly documented in writing, according to 

the parties’ own rules.  

• SALE OF LAND: One of the most classic examples of mandatory written form is the sale of 

land. In nearly all civil law and common law systems, contracts for the sale or transfer of an 

interest in land must be in writing.   

◦ The written document does not need to be handwritten; a typed document suffices. 

However, it must be signed either by the parties themselves or by agents properly authorized 

to act on their behalf. This requirement aims to ensure seriousness and clarity in dealings 

involving real estate, which usually carries significant financial and social consequences.  

• GIFTS: Gifts are another area where formalities matter, although the specifics differ between legal 

traditions.   

◦ In civil law systems, making a valid gift often requires special formalization, typically 

through a deed issued by a public notary. This is known under terms such as notarielle 

Beurkundung in German law, acte authentique in French law, or atto pubblico in Italian law. 



 

   

The purpose is to confirm the donor’s serious intent and to provide an official record of the 

transfer.   

◦ In common law systems, even though gifts are not necessarily treated as contracts, they too 

often require the execution of a deed to be enforceable, particularly where no consideration 

(payment or something in return) is involved.  

• In short, the need for writing—whether imposed by law or agreed voluntarily—serves to safeguard 

important transactions, protect against misunderstandings, and create reliable evidence for legal 

enforcement if disputes arise. Where formal requirements exist, failing to respect them can 

have serious consequences, sometimes invalidating the entire contract.  

• WHAT IS A DEED? A deed is a special type of formal legal document that must be written, signed, 

and delivered to be effective, and it usually does not require consideration (something given in 

return) to create binding obligations. In both common law and civil law systems, deeds are used for 

particularly important transactions—such as transfers of land, gifts without payment, or certain 

guarantees—because they demonstrate a clear and serious intention to be legally bound. 7) 

MERGER CLAUSE:  

• DEFINITION AND EFFECT: A merger clause (also known as an entire agreement clause) is a 

provision in a contract stating that the written document represents the complete and final 

agreement between the parties. It means that any prior discussions, negotiations, promises, or 

understandings not expressly included in the written contract have no legal effect and cannot be 

relied upon to interpret or supplement the contract.  

• LEGAL REFERENCE: Legally, according to rules like Article II-4:104 of the Draft Common 

Frame of Reference (DCFR), when a contract includes a merger clause, it excludes all 

previous agreements unless they are expressly incorporated into the final text. This 

strengthens legal certainty by making it clear that only the written terms matter, protecting parties 

against claims based on earlier informal discussions.  

• USE IN INTERNATIONAL CONTRACTS: In international commercial contracts, merger clauses 

are standard practice and often appear under titles like “entire agreement” or “whole 

agreement” clauses, usually located in the boilerplate section of the contract. They help ensure 

that the written contract is the sole reference point if disputes arise, minimizing risks of ambiguity 

and conflicting interpretations based on external evidence.  

• WHAT IS THE BOILERPLATE SECTION'S PURPOSE IN INTERNATIONAL CONTRACTIONS?  

The boilerplate section in international contracts serves the crucial purpose of providing 

standardized rules that regulate the practical operation of the contract. These clauses do not deal 

with the core business terms (like price, quantity, or services) but instead manage how the 

contract functions legally in case of issues such as amendments, notices, dispute 

resolution, jurisdiction, interpretation, or the consequences of invalid terms. The boilerplate 

ensures that the parties anticipate and control procedural matters before any conflict arises, 

reducing uncertainty and minimizing the risk of relying on unpredictable national laws. By carefully 

setting these procedural rules, the boilerplate section protects the stability, enforceability, and 

smooth management of the agreement, particularly in a cross-border or multi-jurisdictional context 

where legal systems may otherwise vary widely.  

• In short, the boilerplate section supports the contract’s reliability by regulating its mechanics and 

safeguarding the parties’ expectations, especially in international dealings where differences in 

legal traditions could otherwise cause confusion.  

  

  

  

  

  

  



 

   

UNIT 13: INVALIDITY OF CONTRACTS  

  

1) OVERVIEW OF CONTRACTUAL INVALIDITY:   

• DEFINITION OF INVALIDITY: Contractual invalidity refers to the situation where a contract suffers 

from a serious defect that prevents it from having full legal effect. When a contract is invalid, it 

means that it either cannot be enforced at all, or its enforceability is severely compromised. 

Depending on the nature and seriousness of the flaw, a contract can be void—meaning it is 

treated as if it never legally existed—or avoidable, meaning it remains effective unless and until a 

court formally annuls it. Void contracts are invalid from the beginning, while voidable contracts 

require a legal challenge to be declared invalid.  

• In short, contractual invalidity occurs when a fundamental problem undermines the legal 

foundation of an agreement, affecting its existence, enforceability, or both.   

• VOIDNESS/NULLITY: In contract law, the distinction between voidness (nullity) and avoidance 

(rescission) is fundamental because it clarifies both the nature of the invalidity and whose 

interests the law is protecting. Voidness or nullity renders a contract completely ineffective 

from the outset. It is as if the contract never legally existed. The primary purpose of declaring a 

contract void is to protect general or public interests, such as preserving public policy, mandatory 

legal rules, or fundamental principles of morality.   

• TERMINOLOGY FOR NULLITY: This concept is referred to as nullité absolue in French law, 

nullità in Italian law, and Nichtigkeit in German law.   

• EXAMPLES OF VOID CONTRACTS: Examples of void contracts include agreements that lack 

an essential element like consent, have an unlawful or immoral subject matter, or violate 

mandatory legal rules. Because nullity serves the public interest, it can be invoked by anyone  

involved or even by a court on its own motion, without requiring action from the parties.  

• AVOIDANCE/RESCISSION: Avoidance, or rescission, on the other hand, means that a 

contract remains valid and effective until it is challenged and annulled by the party who has 

the right to object. Avoidance exists to protect private interests, ensuring that individuals are not 

unfairly bound by agreements made under improper conditions.   

• Terminology for avoidance: It is known as nullité relative in French law, annullabilità in 

Italian law, and Anfechtung in German law.   

• EXAMPLES OF AVOIDABLE CONTRACTS: Examples of avoidable contracts include 

agreements made by minors, by persons lacking legal capacity, or contracts that were formed 

under defects of consent such as mistake, fraud, or duress. In cases of avoidance, the contract 

stands unless the harmed party actively invokes their right to annul it; it is not 

automatically void.  

• PURPOSE OF THE DISTINCTION: The purpose of this distinction lies in the different types of 

interests being protected.   

◦ Nullity preserves public legal order, meaning it concerns society as a whole, while   

◦ avoidance protects private justice, focusing on the fairness of the specific relationship between 

the parties.   

‣ Consequently, actions for nullity can be brought forward by anyone or recognized by 

courts independently, whereas actions for avoidance must be initiated by the party 

personally affected.  

• In short, voidness protects public values by eliminating illegal contracts outright, while avoidance 

gives wronged individuals the opportunity to cancel contracts that harmed their private interests. 2) 

LEGAL EFFECTS OF INVALID CONTRACTS:  

• NULLITY PRODUCES NO LEGAL EFFECT: When a contract is null, it is invalid from the 

beginning and is never capable of producing any legal effect. It is treated as if it never existed.  

◦ CONCLUSION OF A NULL CONTRACT: From the moment of its conclusion, a null contract 

has no validity and generates no obligations or rights between the parties.  



 

   

• AVOIDABLE CONTRACTS MAY PRODUCE TEMPORARY EFFECTS: Unlike null contracts, 

avoidable contracts can initially produce legal effects. These effects remain in place unless and 

until the contract is avoided by the entitled party through a court claim.  

◦ RETROACTIVE REMOVAL OF EFFECTS: Once avoidance is judicially confirmed, the 

contract is treated as if it never produced legal effects.  

◦ RESTITUTIONS: As a consequence of avoidance, the parties are obliged to return whatever 

they have received under the contract, restoring the status quo ante.  

• VALIDITY OF NULL CONTRACTS: Null contracts cannot be validated by anyone, under any 

circumstance. This is because the invalidity is meant to protect general or public interests, which 

override party autonomy.  

• VALIDATION OF AVOIDABLE CONTRACTS: Avoidable contracts may be validated by the 

party who has the right to seek avoidance. This reflects the fact that the invalidity serves to 

protect private interests, and the harmed party may choose to confirm the contract rather than 

challenge it.  

3) GROUNDS FOR NULLITY: The grounds for nullity of a contract can generally be divided into two 

main categories: defectiveness of the agreement itself, and illegality or immorality of the 

contract’s purpose.  

• CATEGORIES OF NULLITY:   

• 1) DEFECTIVENESS OF THE AGREEMENT BETWEEN PARTIES: The first category,  

defectiveness of the agreement, concerns flaws in the internal structure of the contract.   

◦ APPARENT AGREEMENT ONLY: One situation of defectiveness is when there is only an 

apparent agreement—meaning the agreement is superficial and does not reflect true 

mutual consent. This happens, for instance, when the parties simulate an agreement purely 

for appearances without intending it to have real legal effect.   

◦ FAILURE TO MEET REQUIRED FORM: Another case is failure to meet the required form: if 

the law demands specific formalities, such as written documentation or notarization, and  

the parties do not comply, their mutual consent alone is insufficient to create a valid contract.  

◦ NON-EXISTENT OR IMPOSSIBLE SUBJET-MATTER CONTRACTS: Additionally, contracts 

with a nonexistent or impossible subject-matter are void because they lack an essential 

element: it is not legally possible to contract over something that does not or cannot exist.  

• 2) ILLEGALITY AND IMMORALITY: The second category, illegality and immorality, covers 

contracts whose very content or objective is prohibited or contrary to societal values.   

◦ ILLICIT CONTRACTS: Illicit contracts are those where the agreement directly violates 

mandatory legal rules, meaning the law prohibits both parties from entering into that type of 

contract.   

◦ CONTRAVENTION OF PUBLIC POLICY (ORDRE PUBLIC) OR MORALITY (CONTRA  

BONOS MORES): Further, contracts that contravene public policy or morality—referred to as 

ordre public or contra bonos mores—are considered void because they threaten the 

broader interests of society. This includes contracts whose performance would harm the 

public, community interests, or essential moral standards.  

‣ JUDICIAL EVALUATION OF CONSEQUENCES: When courts evaluate the  

consequences of illegality, they look beyond the mere fact of breach and assess multiple 

factors: the public policy goal that the statute was intended to protect, the language, 

scope, and purpose of the rule, the impact on innocent parties, and broader 

equitable considerations.   

• This approach was illustrated in the case of Phoenix General Insurance Co. of Greece 

S.A. v Administratia Asigurarilor de Stat [1987], where the court examined how the 

illegal nature of a contract should be treated in light of public interest, instead of applying a 

purely mechanical rule.  



 

   

• In short, nullity can arise either because the internal structure of the contract is legally 

defective or because its substance is illegal or immoral, and courts carefully assess how 

best to balance legal rules with fairness and the protection of broader societal interests.  

• LACK OR IMPOSSIBILITY OF THE SUBJECT MATTER: The lack or impossibility of the 

subject matter addresses a fundamental requirement in contract law: for a contract to be 

valid, it must have a real, existing, and legally possible object. Both civil law and 

common law recognize this principle, but they handle its consequences a bit differently.  

◦ CIVIL LAW APPROACH:  In civil law systems, the existence and possibility of the subject 

matter are essential elements of a valid contract. If the subject matter is nonexistent or 

impossible at the time the contract is made, the contract is considered void (null and 

void from the beginning). This applies whether the impossibility is physical (the object 

does not exist or cannot exist) or legal (the law forbids the object).   

‣ For example, under civil codes like the Italian or French Civil Code, a contract to sell a 

house that had already been destroyed before the agreement was signed would 

automatically be void. The civil law approach is strict: mutual consent alone is not enough 

if there is no real or legally possible object to fulfill.  

◦ COMMON LAW APPROACH: Courts may enforce such contracts. If a party agreed to 

perform an impossible obligation, it is still liable for damages due to breach. In common 

law systems, particularly in English law, a similar principle exists but is framed through the 

doctrine of common mistake or initial impossibility. If both parties enter into a contract 

under a shared mistaken belief that the subject matter exists, the contract can be declared 

void at common law.   

‣ A famous example is Couturier v Hastie (1856), where a contract for the sale of goods 

was deemed void because the goods had already perished before the contract was 

made.   

◦ However, if one party alone is mistaken, the rules are more complex: the mistake might 

affect the contract’s validity, but it might also lead only to remedies like rescission rather than 

outright nullity. Common law tends to be slightly more flexible and may also use doctrines like 

frustration when impossibility arises after the contract is formed.  

◦ In short, both civil law and common law require a real, possible subject matter for a contract to 

be valid.   

‣ Civil law automatically voids the contract if the object is missing or impossible 

from the start, emphasizing the need for an existing object at the moment of 

agreement.   

‣ Common law also voids the contract in cases of shared fundamental mistake, but its 

approach is often tied to doctrines of mistake or frustration and tends to analyze fault or 

the allocation of risk slightly more closely.  

◦ LEGAL PROVISIONS-ARTICLE 1163:  

‣ 1) A valid obligation must have as its subject-matter a present or future act of 

performance.  

‣ 2) This performance must be possible and either determined or determinable  

◦ CASE-MC RAE VS COMMONWEALTH DISPOSALS COMMISSION (1951) HCA 79: The  

case of McRae v Commonwealth Disposals Commission [1951] HCA 79 is a crucial example 

that shows how common law treats contracts involving a nonexistent subject matter, 

especially when the mistake comes from one party’s reckless behavior. In this case, the 

Commonwealth Disposals Commission claimed to sell a tanker that was supposed to be 

located in a remote area. However, the tanker did not exist at all—the Commission had made 

the offer based purely on unfounded assumptions without verifying whether the tanker was 

actually there.  



 

   

◦ The High Court of Australia ruled that this was not a simple mutual mistake but rather a case of 

reckless misrepresentation by the seller. Because the Commission had promised the 

existence of the tanker, it was held liable for breach of contract. The Court allowed the buyer, 

McRae, to recover damages for wasted expenses and loss of expected profits. This case 

shows that in common law, if one party guarantees the existence of the subject matter 

and that guarantee fails, the contract is enforceable against them through a claim for 

damages, rather than being treated simply as void.  

◦ ADOPTION OF COMMON LAW VIEW IN CIVIL LAW SYSTEMS (GERMANY): This common 

law view has now also influenced civil law, particularly through reforms in systems like 

German law. After the reform of the German BGB (2001–2002), German law aligns more 

closely with the common law approach.  

◦ According to the updated German rules:  

‣ First, a contract is not automatically void just because performance was impossible from 

the beginning. There is no automatic nullity merely due to initial impossibility.  

‣ Second, the harmed party may still claim expectation damages or reimbursement of 

expenses. If one party undertook a duty to deliver something impossible, the other 

party can seek compensation as if the contract had been performed properly.  

◦ In other words, modern German law treats the situation more flexibly: it focuses less on 

immediately voiding the contract and more on holding the responsible party accountable 

through damages, similar to the outcome in McRae.  

◦ In short, McRae shows how common law shifts from voiding contracts to enforcing 

compensation for wrongful assumptions, and this pragmatic approach has been adopted by 

reformed civil law, recognizing the importance of protecting the harmed party’s expectations 

rather than automatically nullifying the contract.  

4) GROUNDS FOR AVOIDANCE:  

• GENERAL GROUNDS FOR AVOIDANCE:   

◦ INCAPACITY ON ONE OF THE CONTRACTING PARTIES: A contract may be avoided when 

one of the parties lacked the legal or factual capacity to give valid consent at the time of 

conclusion.  

◦ VITIATING FACTORS (Willensmängel/vices du consentement/ vizi del consenso): These 

are defects that impair genuine consent, justifying avoidance.  

‣ MISTAKE (IRRTUM / ERREUR / ERRORE): One party forms an incorrect understanding 

of a key element of the contract.  

‣ DECEIT OR FRAUD (arglistige Täuschung / dol / dolo): One party is intentionally 

misled into the agreement.  

‣ DURESS (DROHUNG / VIOLENCE / VIOLENZA): One party is forced or pressured into 

consent uner threat.  

• 1) MISTAKE-COMPARATIVE APPROACHES:  

◦ CIVIL LAW JURISDICTIONS: These systems follow an intention-based approach to contract 

formation, which places emphasis on the actual will of the parties. This makes it easier to 

avoid a contract based on mistake.  

◦ COMMON LAW JURISDICTIONS: These systems follow an expression-based approach, 

prioritizing the external manifestation of intent. Unilateral mistakes generally do not justify 

avoidance unless they result from a misrepresentation.  

• MISTAKE IN CIVIL LAW JURISDICTIONS: In civil law jurisdictions, a contract may be avoided 

due to mistake, but this remedy is only available when two strict conditions are satisfied together.  

◦ THE MISTAKE IS MATERIAL (ESSENTIAL): First, the mistake must be material, also known 

as essential. This means the error must concern a fundamental element of the contract—such 

as the identity of the subject matter, the nature of the contract, or the value or qualities that 



 

   

were crucial to the decision to contract. A simple misjudgment or an error about a minor or 

non-essential detail is not enough to invalidate the agreement.  

◦ THE OTHER PARTY KNEW OR SHOULD HAVE KNOWN: Second, the other party must  

have known or ought to have known about the mistake. This reflects the principle of good 

faith in civil law: avoidance is only permitted if the other party either was aware of the 

mistake or should have reasonably noticed it during the negotiation. This prevents a party 

from unfairly exploiting another’s misunderstanding.  

◦ If both conditions are met—the mistake is serious, and the other party acted without 

fairness or failed to correct a clearly apparent error—the mistaken party can request 

the contract’s annulment. However, if the mistake was unilateral and the other party 

could not have known, the contract remains valid. If the mistake was unilateral and 

hidden, and the other party had no reasonable way to detect it, the law preserves the contract 

to protect trust in agreements and avoid punishing innocent parties who acted properly. 

Contracts remain valid unless the mistake and the other party’s awareness make it truly 

unjust to enforce the agreement.  

◦ In summary, civil law allows for avoidance due to mistake, but only when the mistake is 

essential and the other party’s awareness or failure to act fairly justifies legal protection for the 

mistaken party.  

• MISTAKE IN COMMON LAW JURISDICTIONS:  

◦ UNILATERAL MISTAKE AND CONTRACT VALIDITY: In common law jurisdictions, the 

approach to mistake is stricter than in civil law systems. Even if a party makes a 

fundamental unilateral mistake—meaning they are deeply mistaken about an important 

element of the contract—this mistake alone does not make the contract invalid. The 

contract remains legally binding because common law places a very high value on certainty 

and the objective appearance of agreement, rather than on hidden internal errors.  

◦ EQUITABLE REMEDY OF RESCISSION: However, common law provides a more limited way 

to undo a contract through the equitable remedy of rescission. Rescission, meaning 

cancellation of the contract, is not automatically available just because of a mistake. It is 

granted only in specific circumstances where the mistake was caused by another’s 

misconduct.  

◦ Rescission is possible if:  

◦ There was a misrepresentation made by the other party—meaning false statements or 

misleading conduct that led the mistaken party into the contract.  

◦ There was a misrepresentation by the other party’s agent, meaning someone acting on 

behalf of the other party deceived the mistaken party.  

◦ There was a misrepresentation by a third party, but importantly, the other contracting party 

must have known about it and taken advantage of the mistake.  

◦ Without misrepresentation or bad faith involvement, pure unilateral mistakes do not 

entitle a party to rescind the contract. The common law, in short, protects the outward 

agreement over internal misunderstandings, unless there is proven deception or unfair 

conduct that tainted the agreement.  

◦ Thus, the system emphasizes the protection of contractual stability and punishes 

misconduct, but not mere personal error.  

• CASE STUDY- SPICE GIRLS LTD VS APRILIA WORLD SERVICE BV: The case of Spice Girls 

Ltd v Aprilia World Service BV is a major example showing how misrepresentation can arise not 

just from false statements, but also from failure to disclose a material change in circumstances that 

affects earlier representations.  

• BACKGROUND: The background of the agreement unfolded as follows. On 4 March 1998, the 

Spice Girls (through their company, Spice Girls Ltd or SGL) reached heads of agreement with 



 

   

Aprilia, a major motorbike company, for a sponsorship deal related to the Spice Girls’ upcoming 

world tours. However, important internal developments were already taking place: Geri Halliwell 

(known as “Ginger Spice”) had expressed her intention to leave the group—first privately on 3 

March and again clearly on 9 March. Despite this, SGL did not inform Aprilia about Halliwell’s 

plans.  

• Then, on 30 March 1998, SGL sent a fax to Aprilia confirming the full commitment of all five 

members to the sponsorship deal. Furthermore, on 4 May 1998, all Spice Girls members, including 

Halliwell, participated together in a promotional commercial shoot for Aprilia, creating the clear 

public appearance that the group was stable and fully committed. Relying on these confirmations 

and the show of unity, Aprilia signed the final sponsorship agreement on 6 May 1998. However, 

just a few months later, in September 1998, Halliwell publicly left the Spice Girls, severely 

damaging the commercial value of the sponsorship. In response, Aprilia stopped payments and 

alleged that it had been misled by SGL’s failure to disclose the true situation.  

• LEGAL QUESTION: The legal question before the court was whether SGL could be held liable 

under Section 2(1) of the UK Misrepresentation Act 1967, which makes a party liable if they make 

a misrepresentation that induces another to enter a contract.  

• APPLICABLE LEGAL PRINCIPLES: The court applied two key principles.   

• WITH VS O'FLANAGAN (1936): First, from With v O’Flanagan (1936), it was clear that if a 

representation becomes false because of a change in circumstances, the party who made it must 

disclose the change. Silence can be treated as a misrepresentation if it allows a previously true 

statement to become misleading.   

• SMITH VS CHADWICK (1884): Second, following Smith v Chadwick (1884), if a statement or 

conduct is of a kind likely to induce someone into a contract, then courts can infer inducement 

even without direct proof.  

• JUDGEMENT BY THE COURT OF APPEAL: The Court of Appeal’s judgment was that the 

representations made in the fax and through the promotional shoot were material—meaning they 

were significant enough that Aprilia relied on them when deciding to finalize the sponsorship deal. 

The court concluded that Aprilia would not have entered into the contract if it had known about Geri 

Halliwell’s intention to leave. Therefore, Spice Girls Ltd was found liable under Section 2(1) of the 

Misrepresentation Act 1967, and the court upheld Aprilia’s right to stop payment and seek remedy.  

• In short, the case shows that in English law, continuing representations—such as acts creating a 

certain impression—must be corrected if important circumstances change before a contract is 

signed. Failure to update or correct can lead to liability for misrepresentation, even if there was no 

direct, false verbal statement. 2) DECEIT (FRAUD):   

• DEFINITION OF DECEIT: Deceit, or fraud, in contract law occurs when one party intentionally 

induces the other into a mistake about a significant aspect of the contract. The goal of the 

deceit is to manipulate the other party into agreeing to the contract under false 

assumptions. Both civil law and common law recognize deceit as a serious ground for 

challenging the validity of a contract.  

• FRAUDOLENT MISREPRESENTATION: Fraudulent misrepresentations typically occur through 

express false statements—where one party lies directly about important facts. This is the 

traditional and most obvious form of fraud and has long been recognized across all major legal 

systems.  

• SILENCE OR NON-DISCLOSURE: However, fraud can also occur through silence or 

nondisclosure. In civil law systems, and increasingly also in modern common law practice, 

intentionally withholding key information that the other party should reasonably have been 

told is treated as deceit. This type of fraud, by omission rather than by active lying, is a relatively 

recent but now widely accepted development, especially where the circumstances create a duty to 

speak.  



 

   

• If fraud occurs, the mistaken party can pursue two types of claims depending on how 

seriously they were affected:  

◦ A claim for avoidance (dolus causam dans) arises when the mistaken party would not have 

entered into the contract at all had they known the truth. In this case, they can request that the 

contract be declared invalid and cancelled.   

‣ LIMITS TO AVOIDANCE: However, there are limits: avoidance is not permitted if the 

deception was merely commercial puffery (dolus bonus), which refers to 

exaggerations or vague promotional claims that no reasonable person would seriously 

rely on (such as saying a product is “the best in the world”).  

• A claim for damages (dolus incidens) applies when the fraud did not prevent the party from 

contracting, but they would have negotiated better terms if they had been correctly 

informed. In this case, the injured party cannot cancel the contract but can seek expectation 

damages—compensation for the loss between the actual contract and what they could have 

obtained under honest conditions.  

• AVOIDANCE FOR DECEIT COMMITTED BY A PARTY: Regarding who committed the deceit, the 

rules are clear: if the fraud was committed by the other contracting party or their agent, 

avoidance is always allowed.   

• AVOIDANCE FOR DECEIT BY A THIRD PARTY: However, if the fraud was committed by a 

third party (someone outside the contractual relationship), avoidance is permitted only if the 

contracting party knew or should have known about the fraud but failed to disclose it.  

• In short, deceit undermines the validity of consent in contract law. Courts allow either 

avoidance or damages depending on whether the deception was fundamental to the agreement or 

only influenced its terms, and they protect contracting parties both from outright lies and, 

increasingly, from strategic concealment.  

3) DURESS  

• DEFINITION OF DURESS: Duress in contract law occurs when one party is forced into a contract 

by threats that create a situation of fear or danger, making their consent not truly free. The law 

recognizes that agreements made under such coercion are not genuine, and therefore, the 

contract becomes voidable—it remains effective until the pressured party takes action to annul 

it.  

• There are two main types of threats that can constitute duress:  

◦ Personal threats, such as threats against a person’s life, physical safety, honor, or property, 

directed either at the party themselves or at close family members. These are the classic 

examples of duress.  

◦ Economic threats, where the coercion targets the party’s financial interests—this is known as 

economic duress. For example, threatening to cause financial ruin unless a contract is signed.  

• EFFECT OF DURESS: The effect of duress is that the contract can be avoided by the 

threatened party because their consent was obtained through fear rather than true 

willingness. A fundamental requirement for a valid contract is that consent must be freely given; 

duress breaks this essential condition.  

• LEGITIMATE THREATS VS DURESS: However, not every threat qualifies as duress. For 

example, a legitimate threat to take lawful action—such as suing someone for unpaid 

debts—does not normally amount to duress.   

◦ According to Article 1141 of the French Civil Code (after the 2016 reform), a threat of 

using the legal system only counts as duress if the legal process itself is misused, for 

instance to gain a manifestly excessive advantage or to pressure the other party for a purpose 

unrelated to the legitimate enforcement of rights. Thus, the threat must involve abuse of 

legal rights rather than simply exercising them properly.  

• DURESS BY A THRID PARTY: Regarding duress by a third party, most civil law jurisdictions 

allow the victim to avoid the contract even if the contracting party acted in good faith  



 

   

(meaning the other party did not know about the duress).   

◦ The key issue is the protection of the coerced party’s free will, not whether the other 

party participated in the wrongdoing. Duress by a third party means your will was 

overpowered by threats from someone outside the contract. In civil law, this can still make the 

contract voidable, even if the other party acted fairly and didn’t know you were being forced. 

The focus is on your lack of free consent, not on whether the other party was guilty.  

• In short: duress invalidates consent by replacing free choice with fear, and the law allows 

contracts signed under duress to be cancelled to protect personal and economic freedom. 

Whether the coercion comes from inside or outside the contract relationship, the priority is 

restoring true voluntariness to the contracting process.   



 

   

  

UNIT 14: UNFAIR STANDARD TERMS  

  

1) STANDARD CONTRACTS AND INFORMATION ASYMMETRY:  

• STANDARD CONTRACTS: Companies that frequently enter into the same type of contracts often 

create standard terms and conditions to apply in all of their contractual relationships.  

◦ Purpose:These contracts increase efficiency and reduce transaction costs.  

◦ Concern:Standard terms are usually drafted to protect the interests of the party who 

developed them.  

• INFORMATION ASYMMETRY-AKERLOF'S MARKET FOR LEMONS: George Akerlof’s influential 

1970 paper, “The Market for Lemons,” introduced the concept of information asymmetry—a 

situation where one party in a transaction knows significantly more than the other. Akerlof showed 

that this imbalance can degrade market quality and create inefficiencies.  

• MARKET DEGRADATION AND PRICING EFFECT OF GOODS: In his famous used car example, 

there are both high-quality cars (called “peaches”) and low-quality cars (called “lemons”) in the 

market. However, buyers cannot reliably distinguish between the two before purchase. Because of 

this uncertainty, buyers are only willing to pay a price that reflects the average expected quality— 

not a premium for the good cars.  

• ADVERSE SELECTION PROBLEM: This leads to what is called an adverse selection problem: 

sellers who own high-quality cars are unwilling to sell at the average price, which 

undervalues their product. So, they leave the market, and what’s left are mostly lemons. As a 

result, the average quality of available goods drops, buyers become more skeptical, and prices fall 

further—causing a vicious cycle of market deterioration. In extreme cases, the entire market may 

collapse.  

• APPLICATION TO STANDARD CONTRACTUAL TERMS: Akerlof’s insight extends beyond 

physical goods—it also applies to standard contract terms in consumer and commercial 

agreements. These terms often address unlikely or complex legal scenarios that the average 

contracting party (often the consumer) does not read, question, or understand. This leads to low 

scrutiny, and because of this, there’s no competitive pressure to keep terms fair. Just like in 

the used car market, “good” terms (fair clauses) are pushed out by “bad” ones (unfair clauses) that 

favor the stronger party (usually the business).  

• MARKET EFFECT: Over time, this leads to a market dominated by exploitative or one-sided 

clauses, because no party has the incentive to offer better ones if consumers don’t distinguish or 

reward them.   

• SOLUTION: To counteract this, state intervention or regulation—such as laws governing unfair 

terms in consumer contracts—may be justified to restore balance, ensure minimum standards of 

fairness, and prevent market breakdown.  

• In summary, Akerlof’s theory shows that without transparency and informed choices, markets 

may naturally drift toward low quality—and this applies as much to contractual fairness as it 

does to used cars.   

2) CONTROL SYSTEMS OF UNFAIR TERMS:   

• The distinction between formal control and substantive control is essential in modern contract 

law, particularly for evaluating standard terms—those pre-drafted clauses that one party (often a 

business) imposes on another (often a consumer), leaving little room for negotiation.  

• Formal Control: Formal control focuses on how a term is accepted, rather than what the term 

says. If a clause is especially unusual, burdensome, or potentially harmful, the law may require 

special formalities to ensure that the weaker party was truly aware of it.  

• IN ITALIAN LAW: For instance, Article 1341(2) of the Italian Civil Code requires that certain 

clauses in standard contracts—such as those that limit liability, impose penalties, or give 

unilateral powers to one party—must be individually approved in writing by the adhering party 



 

   

(the party who did not draft the contract). If not, those clauses are ineffective, even if the rest 

of the contract is valid.  

• GOAL: The goal of formal control is to avoid the classic “signing without reading” problem, 

where consumers or weaker parties accept complex contracts without realizing they’ve agreed to 

one-sided or abusive terms.  

• Substantive Control: Substantive control goes deeper. It examines the content of the clause 

itself, regardless of how it was accepted, and asks: Is the term fair? Even if a term was signed 

or accepted formally, it can still be invalidated if it substantively violates principles of good faith or 

fairness.  

• IN GERMAN LAW: In German law, this is codified in §307 of the BGB, which states that 

provisions in standard terms are ineffective if they place the other party at an unreasonable 

disadvantage, contrary to the principle of good faith. This allows courts to strike out abusive 

terms, even if they were technically accepted.  

• EU CONSUMER LAW (DIRECTIVE 93/13/EEC):  

◦ PURPOSE OF THE DIRECTIVE: The EU Consumer Law Directive 93/13/EEC was 

introduced to protect consumers from the widespread use of unfair terms in standard 

form contracts, particularly those where one party—typically a business—drafts the terms 

unilaterally, leaving the consumer with no real opportunity to negotiate. The directive 

targets clauses that undermine essential rights, such as those that limit the consumer’s 

ability to seek compensation, withdraw from a contract, or obtain remedies in the case of 

nonperformance.   

‣ Its fundamental aim is to restore contractual balance by ensuring that consumers 

are not disadvantaged simply because of their weaker bargaining position.  

◦ OBLIGATION OF MEMBER STATES: Under this directive, EU Member States are required to 

adopt and maintain national measures to actively prevent the inclusion of such unfair terms in 

consumer contracts.   

◦ ENFORCEMENT MECHANISMS: These measures are not merely reactive; Member States 

must ensure that both judicial and administrative bodies are empowered to intervene in 

order to stop the ongoing use of abusive clauses.   

◦ GENERAL CRITERIA: The directive does not rely on a closed list of invalid terms. 

Instead, it provides general evaluative criteria: a clause will be deemed unfair if it creates a 

significant imbalance between the parties’ rights and obligations, to the detriment of the 

consumer, and in a way that conflicts with the principle of good faith.  

◦ SIGNING-WITHOUT-READING PROBLEM: A key innovation of the directive is its recognition 

of the so-called “signing-without-reading” problem. Consumers often agree to complex, 

predrafted contracts without reading the fine print, much less understanding the legal 

consequences of the terms.   

◦ SUBSTANTIVE CONTROL IN PRACTICE: Because of this, the directive moves beyond mere 

formal consent—such as a signature or checkbox—and focuses on the substantive fairness of 

the contract’s content. Even if a consumer formally accepts a term, it may still be invalid if it is 

materially unfair.  

◦ In practical terms, substantive control means that courts and authorities examine the 

actual effect of the contract clause, not just whether it was formally agreed upon.   

• USE OF SUPPLEMENTARY RULES: To assess this, they often refer to supplementary legal 

rules, which are the default provisions that would govern the relationship in the absence of a 

contract clause.   

◦ OBJECTIFICATION OF JUSTICE: These rules serve as a benchmark for fairness, and their 

use reflects a broader concept described by legal theorist L. Raiser as the objectification of 



 

   

justice—an attempt to ground legal evaluation in the shared ethical and legal expectations of 

the community.   

◦ GAP-FILLING FUNCTION: In addition to serving as a standard of fairness, these 

supplementary rules also play a functional role. If an unfair term is removed, these rules can 

step in to fill the gap, ensuring that the contract remains legally coherent and enforceable.  

◦ In essence, Directive 93/13/EEC introduces a comprehensive system that protects consumers 

not only from deception but also from structural inequality in contracts. It affirms that genuine 

consent requires both awareness and fairness, and it obliges states to provide legal tools to 

prevent abuse before harm occurs. The directive has profoundly influenced the development 

of consumer law across Europe, embedding the principle that a contract is not truly valid 

unless it is just.  

3) UNFAIRNESS TEST:  

• UNFAIRNESS TEST IN CONSUMER CONTRACTS: The unfairness test in EU consumer  

contract law, as articulated in Article 3(1) of Directive 93/13/EEC, provides a broad and flexible 

standard for assessing whether a contractual term should be deemed unenforceable. A term is 

considered unfair if it creates a significant imbalance in the parties’ rights and obligations, 

and if that imbalance is contrary to the requirement of good faith. This two-part test requires 

courts to evaluate both the extent to which a term disadvantages the consumer, and whether such 

disadvantage could reasonably have been accepted in a negotiated context.  

• SIGNIFICANT IMBALANCE: The concept of significant imbalance does not require 

mathematical inequality but focuses instead on the substantive effect of the clause.   

◦ In the Mohamed Aziz v. Caixa d’Estalvis de Catalunya (2013) case, the Court of Justice of 

the European Union (CJEU) clarified that national courts must compare the contested clause 

with the default protections a consumer would have under national law if the term were not 

present. This establishes a clear benchmark: if the clause puts the consumer in a worse 

position than the law would ordinarily provide, and does so unreasonably, it may be declared 

unfair.  

• GOOD FAITH REQUIREMENT: The requirement of good faith is not about honesty alone, but 

about fairness and the reasonable expectations of the consumer.   

• INTERPRETATION BY THE CJEU: The CJEU explained in Mohamed Aziz that a seller or supplier 

violates good faith when they impose a term that they could not reasonably expect a consumer to 

agree to if the term had been the subject of individual negotiation. In other words, courts must 

imagine whether a reasonable consumer, acting in their own interest and with full 

awareness, would have voluntarily accepted the term. • CASE LAW-PARKINGEYE LTD VS 

BEAVIS (2015):  

• A practical application of this test can be seen in the UK Supreme Court case ParkingEye Ltd v. 

Beavis (2015). In that case, signs in a commercial car park informed users that staying beyond a 

set time would result in a charge of £85. The legal question was whether this charge created a 

significant imbalance and was contrary to good faith.   

• MAJORITY OPINION (LORD NEUBERGER AND LORD SUMPTION): The majority of the 

court, led by Lord Neuberger and Lord Sumption, held that the charge did not violate the 

unfairness test. They reasoned that a hypothetical reasonable consumer would have accepted 

the charge as a fair part of the overall agreement, especially because the fee served a legitimate 

business purpose: to manage limited parking space and encourage turnover. Although the fee was 

strict, it was neither arbitrary nor excessive in light of the function it served.  

• DISSERTING OPINION (LORD TOULSON): However, a dissenting opinion by Lord Toulson 

questioned this view. He argued that there was no real evidence that consumers would have 

willingly accepted such a penalty in a genuinely negotiated agreement. He also found that 

ParkingEye had not convincingly justified the necessity or typicality of the £85 charge. In 

his view, the deterrent effect alone did not validate the fee, especially since other parking 



 

   

operators did not impose such penalties. His criticism underscored that justification must 

be more than just theoretical; it must reflect actual necessity or industry standards.  

• In conclusion, the unfairness test under Directive 93/13/EEC is not mechanical—it involves a 

contextual and comparative analysis. Courts must assess not only whether a clause shifts the 

balance too far in favor of the business but also whether a typical consumer would have 

agreed to it if given a real choice. The ParkingEye case demonstrates how this test can yield 

different results depending on how courts weigh the legitimacy of business interests against 

consumer vulnerability.  

• EXAMPLES OF UNFAIR TERMS FROM ANNEX OF DIRECTIVE: The annex of Directive 93/13/ 

EEC contains a non-exhaustive list of examples of terms that may be considered unfair in 

consumer contracts. These examples do not create automatic invalidity, but they illustrate typical  

clauses that are likely to create an imbalance in rights and obligations, especially when used in 

standard form contracts. LoL-UEoCR-OSBT-RoP-DP  

◦ LIMITATION OF LIABILITY: One common example involves clauses that limit or exclude 

the legal liability of the seller or supplier, particularly in cases of death or personal 

injury resulting from their own actions. Such terms are especially problematic because 

they  

attempt to remove fundamental legal protections and accountability for serious harm.  

◦ UNFAIR EXCLUSION OF CONSUMER RIGHTS: Another category includes clauses that 

unfairly restrict the consumer’s ability to enforce rights in the event of non-

performance or inadequate performance. These might prevent a consumer from canceling 

a contract, demanding a refund, or seeking damages if the seller fails to deliver or provides 

defective goods or services. Such exclusions are contrary to the principle that contractual 

obligations must be met and that the injured party should have access to remedies.  

◦ ONE-SIDED BINDING TERMS: The annex also identifies clauses that are one-sided in terms 

of obligation. These are terms that bind the consumer but leave the seller or supplier 

free to withdraw, modify, or avoid performance without equivalent consequences. For 

instance, if a contract allows a business to cancel the agreement at any time without penalty, 

but imposes strict conditions or charges if the consumer wants to do the same, this 

asymmetry is a sign of unfairness.  

◦ RETENTION OF PAYMENTS: Another common example involves terms that allow the seller to 

retain payments made by the consumer if the contract is canceled, without imposing any 

reciprocal obligation on the supplier to refund or compensate the consumer under similar 

circumstances. This kind of imbalance undermines the principle of mutual performance and 

fairness.  

◦ DISPROPORTIONATE PENALTIES: Finally, terms that impose excessive penalties on 

consumers for minor breaches—such as requiring them to pay disproportionately high fees 

or charges—are also considered unfair. These are not genuine estimates of loss but are 

designed to deter or punish the consumer, and as such, violate the requirement of 

proportionality in contract law.  

• Together, these examples reflect the core idea of the directive: to prevent the abuse of predrafted 

contract terms that a consumer cannot negotiate, and to ensure that contracts reflect a fair balance 

of rights and responsibilities between businesses and consumers.  

4) CONSEQUENCES OF UNFAIRNESS AND ENFORCEMENT:   

• EFFECT OF UNFAIR TERMS-ARTICLE 6(1): Under Article 6(1) of Directive 93/13/EEC, when a 

contractual term is declared unfair, it becomes non-binding on the consumer, meaning it has no 

legal effect. Importantly, this does not automatically invalidate the entire contract. The rest of 

the agreement remains valid and enforceable, provided it can still function reasonably 

without the unfair clause. This principle aims to protect consumers while also preserving the 

contractual framework wherever possible, ensuring that only the problematic element is removed.  



 

   

• CJEU CASE LAW: This approach has been reinforced through case law from the Court of Justice 

of the European Union (CJEU).   

• In Banco Español de Crédito (2012), the Court ruled that national courts are not allowed to 

revise or modify the substance of an unfair term; they must simply exclude it from 

application. This reinforces the idea that businesses should not benefit from judicial revision of 

abusive terms, as doing so would undermine the deterrent effect of the directive.   

• In the Asbeek Brusse (2013) decision, the CJEU clarified that a contract should continue to 

operate without the unfair term, unless the removal of the term makes it impossible to 

maintain the rest of the contract. This confirms the principle that unfair clauses are severable  

and that their invalidity does not generally compromise the validity of the whole agreement.  

• ENFORCEMENT OF CONSUMER PROTECTION RULES:   

• GENERAL OBLIGATION-ARTICLE 7(1): Regarding enforcement, Article 7(1) of the directive 

imposes a duty on Member States to ensure that sufficient and effective legal measures are 

in place to prevent the ongoing use of unfair terms in consumer contracts. This obligation 

reflects the proactive character of the directive: it is not enough to allow consumers to challenge 

abusive terms after the fact; there must be structures in place to discourage their use altogether.  

• ACTORS INVOLVED: Enforcement mechanisms involve several actors. Individual consumers 

can take action if they have been harmed by an unfair contract clause. Administrative authorities 

—such as regulatory agencies—can act independently to monitor and sanction companies that 

repeatedly use unfair terms. Additionally, consumer organizations play a vital role in representing 

broader consumer interests, including through class actions, public campaigns, or legal 

proceedings aimed at curbing the use of abusive clauses across entire industries.  

• Together, these rules ensure that the directive not only corrects individual injustices but 

also serves a preventive function, promoting fairness and legal certainty throughout the 

consumer marketplace. The principle that unfair terms are not merely unenforceable but should 

be actively eliminated reflects a deep commitment within EU law to protecting the structural 

integrity of consumer contracts.  

• INDIVIDUAL ENFORCEMENT: In the enforcement of consumer protection rules under Directive 

93/13/EEC, both individual and collective mechanisms play vital and complementary roles. On the 

individual level, a consumer who has entered into a contract with unfair terms may bring a 

claim in civil court against the trader.   

• LITIGATION BETWEEN CONSUMER AND TRADER: However, due to the inherent power 

imbalance between consumers and businesses, national procedures may need to adapt or deviate 

from standard rules of civil litigation to ensure that the consumer’s weaker bargaining and 

informational position does not prevent them from accessing justice effectively.  

• KEYCASE-PANNON (2009): This imbalance is addressed in the landmark CJEU case Pannon 

GSM (2009). The Court held that national judges are not only permitted but obligated to examine 

the unfairness of a contractual term on their own initiative, even if the consumer does not explicitly 

raise the issue. This ensures that the protections provided by the directive are not 

dependent on the consumer’s legal expertise or initiative. However, once the court identifies a 

potentially unfair term, it is the consumer who ultimately decides whether to rely on the term’s 

invalidity.   

• In other words, the court provides the legal assessment, but the final decision on whether the term 

should be considered binding is left to the consumer, who is best placed to weigh the practical 

implications of its removal.  

• PUBLIC OR COLLECTIVE ENFORCEMENT: Alongside individual enforcement, the directive also 

provides for public or collective enforcement, designed to correct broader, systemic imbalances 

in the market. This mechanism allows intervention even when no specific consumer has yet 

brought a claim. The purpose is to proactively prevent businesses from continuing to use terms 

that are structurally unfair and to safeguard collective consumer interests.  



 

   

• ACTORS: Key actors in public or collective enforcement include public authorities, such as 

national consumer protection agencies, and consumer organizations, which are legally 

empowered to act on behalf of the general public or groups of affected consumers. These entities 

can initiate legal actions not only against individual traders but also against entire sectors, such as 

trade associations that promote or disseminate standard contract terms likely to be unfair.  

• ACTIONS AND TARGETS: The main tool used in this context is the injunction, a court order 

aimed at prohibiting the continued use of the unfair term. Injunctions can prevent the repetition 

of harmful practices without waiting for individual disputes to arise, thus serving a 

preventive and corrective function. This collective dimension of enforcement ensures that the 

goals of the directive—namely, market-wide fairness and the eradication of abusive contractual 

practices—are achieved not only through private dispute resolution but through broader 

institutional oversight and proactive regulation.  

   



 

   

  

UNIT 15: BREACH OF CONTRACT  

  

1) BREACH OF CONTRACT OVERVIEW:  

• ANTICIPATORY BREACH OF CONTRACT: A breach of contract occurs when one party fails to 

fulfill the obligations they agreed to under a binding contract, either partially or entirely. 

There are two main types of breach that legal systems recognize: anticipatory breach and actual 

breach.   

◦ An anticipatory breach happens when one party makes it clear—either through words or 

actions—before the time of performance has arrived that they do not intend to fulfill 

their contractual duties. This kind of breach gives the non-breaching party the right to treat 

the contract as broken immediately, even though the agreed time for performance has not yet 

passed. For example, if a seller informs a buyer in advance that they will not deliver the goods 

as promised, the buyer can take legal action without waiting for the deadline to pass.  

◦ ACTUAL BREACH OF CONTRACT: An actual breach, on the other hand, occurs at the time 

performance is due or while the contract is being carried out, when a party either fails 

to perform their duties as agreed or performs them improperly. This could involve not 

delivering goods, failing to make payment, or delivering defective services or products.   

• In both cases, the breach entitles the non-breaching party to remedies, which may include 

damages, contract termination, or specific performance, depending on the severity of the 

breach and the governing legal system. The classification between anticipatory and actual 

breach matters because it affects the timing and type of legal response available to the injured 

party.  

2) REMEDIES FOR BREACH:  

• PURPOSE OF REMEDIES: Remedies for breach of contract serve the fundamental aim of 

contract law: to protect the expectations that arise when two parties voluntarily agree to 

exchange goods, services, or benefits. When one party fails to honor their promise, the law 

does not merely recognize that failure—it provides a set of legal tools, or remedies, that allow the 

injured party to respond effectively.   

• DEFINITION OF A REMEDY: A remedy, in this context, is a judicially sanctioned way to either 

enforce the breached contract or compensate the non-breaching party for the loss they have 

suffered due to the breach.  

• TYPES OF PERFORMANCE:   

◦ One of the most direct remedies is specific performance, which involves a court order 

compelling the breaching party to fulfill their obligations exactly as agreed. This remedy 

is typically reserved for situations where monetary compensation would be inadequate, 

such as contracts involving unique goods or real estate.   

◦ Another important remedy is termination of the contract, which allows the aggrieved party 

to walk away from the agreement and be released from their own obligations. This 

remedy is particularly useful when trust between the parties has broken down or continued 

performance no longer makes sense. Termination may also be accompanied by a claim 

for restitution, requiring the breaching party to return any benefits received under the 

contract.  

• DAMAGES: The most common and flexible remedy is damages, which are monetary awards 

intended to put the injured party in the same position they would have enjoyed if the 

contract had been properly performed. This includes compensating for lost profits, costs 

incurred due to the breach, or the loss of a bargain. Damages can be awarded either on their own 

or alongside other remedies such as termination or specific performance, depending on what 

justice requires in the circumstances. The overarching goal across all these remedies is to ensure 



 

   

fairness and to hold parties accountable for the commitments they make, thereby reinforcing the 

stability and reliability of contractual relationships.  

• THEORETICAL FOUNDATIONS: The theoretical foundations of contract remedies rest on two 

main approaches: the moral and the economic.   

• MORAL APPROACH TO CONTRACT LAW (PACTA SUNT SERVANDA): The moral approach  

emphasizes the principle of pacta sunt servanda—agreements must be kept. Under this view, 

when a person makes a promise through a contract, they are morally bound to fulfill it, and the 

legal system should, as a rule, enforce performance. In this perspective, remedies like specific 

performance are favored because they compel the breaching party to actually do what they 

promised, rather than simply pay compensation for not doing so.  

• ECONOMIC APPROACH TO CONTRACT LAW: By contrast, the economic approach treats 

contracts as tools for maximizing efficiency and welfare. What matters is not strict 

adherence to promises for its own sake, but rather ensuring that the economic value of the 

agreement is preserved. If actual performance becomes impossible or too costly, the law allows 

the breaching party to substitute performance with monetary compensation. This allows the injured 

party to be restored financially to the position they would have been in had the contract been 

carried out, without necessarily forcing the other party to act against their interest or in 

economically inefficient ways.  

• COMPARISON BETWEEN LEGAL SYSTEMS' APPROACHES: These competing theories are 

reflected in how different legal systems prioritize remedies.   

◦ In civil law systems, such as those in Germany, France, or Italy, specific performance is 

the primary remedy. Courts presume that a party should perform as promised, and only 

deny specific performance in limited cases, such as when performance is impossible or 

meaningless. Damages are a secondary option, used when performance is no longer 

available or effective.  

◦ In common law systems, like those in England or the United States, the emphasis is 

reversed. The default remedy is damages, and specific performance is considered an 

exceptional remedy. Courts are generally reluctant to force someone to perform, unless the 

subject matter of the contract is unique—such as a rare painting, a specific plot of land, or a 

one-of-a-kind service—where money alone would not make the injured party whole. This 

reflects the common law’s preference for preserving freedom of action and minimizing 

the burden of legal enforcement.  

• Overall, the difference stems from deeper legal traditions: civil law focuses on enforcing 

obligations as promised, while common law focuses more on restoring economic balance and 

avoiding overly intrusive remedies.  

3) CIVIL LAW APPROACH TO REMEDIES  

• RIGHT TO CLAIM PERFORMANCE: Each party in a civil law contract holds an enforceable right 

to demand the other party’s performance. Non-performance, defective performance, or delay all 

trigger this right.  

• SPECIFIC PERFORMANCE AS THE GENERAL REMEDY: In civil law systems, the default 

response to breach is specific performance — the creditor can ask the court to compel the 

debtor to fulfill their obligation.  

◦ ENFORCEMENT BY AUTHORITY: If the debtor fails to comply with the court order, an official 

may seize the good owed and deliver it to the creditor.  

• EXCEPTIONS TO SPECIFIC PERFORMANCE: Specific performance, while a powerful remedy 

in contract law, is not absolute and is subject to important exceptions. Courts or legal systems 

may refuse to compel a party to perform their contractual obligations if doing so would be unjust, 

impractical, or incompatible with broader legal principles.   

◦ IMPOSSIBILITY TO PERFORM: One of the clearest exceptions is the impossibility to 

perform, which occurs when fulfilling the contractual duty is no longer physically or 



 

   

legally feasible. This may be due to external circumstances such as the destruction of the 

subject matter or a change in the law that renders performance unlawful. In such cases, the 

court does not require the debtor to do the impossible, regardless of whether the failure to 

perform was their fault.  

◦ DISPROPORTIONATE COST: Another recognized limitation is when specific performance 

would impose a disproportionate burden or cost on the debtor. Even if performance is 

technically possible, it may require an excessive amount of effort, time, or resources 

compared to the value or benefit it would provide to the creditor. In such situations, courts 

may find that the harm caused to the performing party outweighs the benefit of 

compelling performance, and will instead award damages or other compensatory 

remedies. This reflects the legal system’s concern with proportionality and avoiding unjust 

hardship.  

◦ CONTRACTS INVOLVING PERSONAL SERVICES: A further exception involves contracts 

for personal services, such as artistic or creative work, including contracts to paint a 

portrait, perform in a play, or write a novel. Courts are generally reluctant to enforce these 

contracts through specific performance because doing so can interfere with personal freedom 

and autonomy. Forcing someone to work under court order may border on coercion and risks 

producing insincere or poor-quality results. Instead, the law prefers to resolve disputes 

involving personal services through damages, allowing the aggrieved party to seek 

compensation without violating the performer’s liberty or individuality.  

• SUMMARY: These exceptions illustrate that while specific performance is a crucial remedy— 

especially in civil law systems—it is always subject to considerations of fairness, feasibility, and 

respect for personal rights. The goal is to enforce contracts without overstepping ethical or 

practical limits.  

• LEGAL BASIS-GERMAN CODE (§241 BGB): The creditor has the right to claim performance 

from the debtor in order to enforce the obligation.  

• LEGAL BASIS.FRENCH CIVIL CODE (ART. 1221): after having given notice to perform the task 

to the debtor, the creditor may demand performance in kind, unless the performance is impossible 

or there is a manifest disproportion between the cost the debtor will incur into when performing the 

task and the creditor's interest in receiving that performance.   

COMMON LAW APPROACH TO REMEDIES:  

• GENERAL PRINCIPLE-DAMAGES OVER PERFORMANCE: In common law, the default 

remedy for breach of contract is monetary compensation (damages). The promisee is entitled 

to money rather than performance itself.  

• EFFICIENT BREACH THEORY (JUSTICE OLIVER WENDELL HOLMES JR): The efficient 

breach theory, famously associated with Justice Oliver Wendell Holmes Jr., is a concept in 

contract law that views breach not as inherently wrongful, but as potentially rational and 

socially beneficial under certain economic circumstances. According to this theory, a party 

should be allowed to breach a contract and pay damages if doing so would lead to a more efficient 

outcome —meaning that the overall economic value generated by breaching is greater than 

that of performing the original obligation.  

• In this view, contract law is not primarily about punishing the breaching party or enforcing 

promises at all costs. Instead, it is about allocating resources in the most productive way. 

If, for example, a seller agrees to deliver goods to one buyer for a certain price but later finds 

another buyer willing to pay significantly more, the theory suggests that the seller should be 

permitted to breach the first contract, pay damages to the original buyer (compensating them for 

the loss), and sell to the higher bidder. The second buyer gets the goods they value more, the 

seller earns a higher profit, and the first buyer is made financially whole through damages. 

Everyone ends up better off or, at least, not worse off.  



 

   

• Efficient breach theory emphasizes freedom of action and economic rationality. It allows 

contract law to operate not as a rigid system of forced performance, but as a flexible framework 

that permits adjustments when those adjustments lead to greater social utility.   

◦ TRUST ISSUES: However, critics argue that this approach can undermine the trust that 

is essential for long-term commercial relationships. If parties come to believe that 

contracts are merely tentative promises—easily broken when more profitable options arise— 

they may be less willing to rely on them in the first place.  

• Nonetheless, the efficient breach theory remains influential, particularly in common law 

systems, where damages are the primary remedy for breach and specific performance is 

treated as an exception. It reinforces the idea that expectation damages—monetary 

compensation that puts the injured party in the position they would have been in if the contract had 

been performed—are sufficient to protect contractual rights while allowing economic flexibility.  

• NO SPECIFIC PERFORMANCE FOR GENERIC GOODS: Courts generally deny specific 

performance as a remedy when the goods involved are generic or easily replaceable on the open 

market. This is because the legal system assumes that if a market substitute exists, monetary 

damages can fully compensate the non-breaching party for their loss. In such cases, forcing 

the seller to perform their contractual obligations would be unnecessary and burdensome, 

especially when money can achieve the same result with less complexity.  

• CASE STUDY-SOCIETE DES INDUSTRIES METALLURGIQUES VS BRONX ENGINEERING  

LTD (1975): This principle was clearly established in the 1975 case of Société des Industries 

Métallurgiques v. Bronx Engineering Ltd, where a machine that had been wrongfully withheld by 

the seller could eventually be replaced, even if it required a delay of 9 to 12 months. The court 

refused to grant specific performance, reasoning that the item, while temporarily difficult to obtain, 

was not truly unique. Since an alternative machine could be sourced in the market over time, 

monetary damages were considered a sufficient remedy.  

• MONETARY DAMAGES SUFFICE WHEN A MARKET SUBSTITUTE EXISTS:   

• EXAMPLE: A classic example often cited involves a wheat contract. If Party A agrees to sell Party 

B 1,000 bushels of wheat at the market price but later refuses to deliver, Party B can simply 

purchase an identical quantity of wheat from another supplier. Because wheat is a fungible, 

massproduced commodity, there is no need for a court to order specific performance—the harm 

can be fully addressed by awarding damages that cover any price difference or added costs.  

• SPECIFIC PERFORMANCE FOR UNIQUE GOODS: However, specific performance becomes  

appropriate and necessary when the subject matter of the contract is unique, and no adequate 

substitute exists.   

• EXAMPLE: For instance, if Party A agrees to sell Party B a specific painting, such as Vincent van 

Gogh’s Wheatfield with Crows, and then breaches the agreement, damages would be insufficient 

to make Party B whole. The painting cannot be replicated or replaced in the market, so the only 

meaningful remedy is to compel Party A to deliver the specific artwork. Courts recognize that 

monetary compensation cannot capture the subjective or cultural value of unique items, and in 

these cases, performance must be enforced.  

• EXCEPTION: This exception commonly applies to contracts for land, rare collectibles, 

original works of art, heirlooms, or custom-made items, all of which possess singular 

qualities that make their substitution impossible. In such cases, the law acknowledges that 

only specific performance can satisfy the injured party’s interest in receiving exactly what was 

promised under the contract. Thus, while specific performance is generally disfavored for goods 

available on the open market, it remains essential where substitutability breaks down and 

damages fall short of restoring the true value of the bargain.  

5) TERMINATION OF CONTRACT:   

• TERMINATION AS A REMEDY: Termination of contract functions as a powerful remedy 

when one party fails to fulfill their contractual obligations in a way that seriously 



 

   

undermines the agreement. In most legal systems, even when a breach occurs, the non-

breaching (or innocent) party is generally expected to continue performing their own obligations if 

they are claiming performance or damages—unless they choose to terminate the contract, 

which they may do if the breach is substantial and the law permits it.  

• EFFECT OF TERMINATION: When termination is properly invoked, it effectively dissolves the 

contract going forward, meaning that neither party is required to continue performing any 

remaining duties. The legal relationship is considered ended, and the focus shifts to 

unwinding the effects of the contract, particularly regarding what has already been exchanged.   

◦ This is where the concept of restitution comes in: any performance or payment already 

rendered must be returned to the party who provided it, to the extent possible. This 

aims to place both parties back in the position they were in before the contract was formed.  

• RESTITUITION PROCESS: Termination does not erase the contract from existence as if it 

never happened; rather, it ends the obligation to perform in the future and triggers 

mechanisms for equitable return of what was already given. The ability to terminate a contract 

is therefore not automatic and is usually allowed only when the breach is serious enough to defeat 

the purpose of the contract—something more than a minor or technical failure. The principle 

ensures that parties are not trapped in relationships where the foundation of mutual obligation has 

broken down, while also providing a legal structure to fairly resolve what happens to benefits 

already exchanged.  

• CIVIL LAW APPROACH TO TERMINATION In civil law systems, termination of a contract is not 

an automatic consequence of every breach.   

• MATERIAL BREACH REQUIRED: Instead, the law requires that the breach must be material 

or fundamental—in other words, serious enough to strike at the core of the agreement. This 

ensures that termination is reserved for situations where the contractual relationship has been 

significantly damaged, rather than for minor or technical failures. A minor shortcoming may give 

rise to a claim for damages, but it does not give the innocent party the right to walk away from the 

contract entirely.  

• EXAMPLE-INSIGNIFICANT BREACH: To understand this distinction, consider two examples. If 

Party A agrees to deliver two tons of wheat to Party B and delivers 1,999 kilograms instead of the 

full 2,000, this is a minor discrepancy. It does not defeat the purpose of the agreement or cause 

real harm to the receiving party. In such cases, the law would treat the shortfall as a breach but not 

one that entitles the buyer to terminate; the remedy would likely be a price adjustment or 

compensation for the missing quantity.   

• EXAMPLE-SIGNIFICANT BREACH: On the other hand, if a baker is contracted to deliver a 

custom wedding cake on the day of a wedding but fails to do so until the following day, the delay 

renders the performance useless. The timing was essential, and the breach deprives the buyer of 

the main reason for the contract. This would be considered a material breach, justifying 

termination.  

• GENERAL PRINCIPLE: The general principle in civil law is that a breach must be 

fundamental to justify termination. This is clearly expressed in Article 8:103 of the Principles 

of European Contract Law (PECL), a harmonization project that draws heavily from civil law 

traditions. According to this provision, a non-performance qualifies as fundamental in three key 

situations.   

◦ STRICT COMPLIANCE: First, when strict compliance with the obligation is essential to the 

contract. This means that even a small deviation can justify termination if the nature of the 

agreement depends on exact performance—such as in contracts involving perishable 

goods, deadlines, or specialized services.  

◦ SUBSTANTIAL DEPRIVATION: Second, termination is justified when the breach substantially 

deprives the aggrieved party of the benefit they expected from the contract, unless the 

breaching party can prove that this consequence was unforeseeable at the time the contract 



 

   

was made. This requirement focuses on the real-world impact of the breach on the innocent 

party’s interests and expectations.  

◦ INTENTIONAL BREACH: Third, a breach is fundamental if it is intentional and 

undermines the trust necessary for continued cooperation between the parties. 

Contracts often involve ongoing obligations or performance over time, and if one party acts in 

bad faith or deliberately breaks a promise, it can destroy the confidence needed for the rest of 

the contract to be carried out successfully. In such cases, even if the breach seems minor in 

objective terms, the deliberate nature of the misconduct makes termination legitimate.  

• Overall, civil law systems emphasize a structured and proportional response to breach. 

Termination is treated as a serious legal consequence, justified only when the breach goes 

to the heart of the agreement or signals that continued performance is impossible or 

meaningless. This balanced approach protects both the stability of contractual relationships and 

the rights of parties who have suffered genuine harm.  

• COMMON LAW APPROACH TO BREACH AND TERMINATION: In common law systems, the  

right to terminate a contract following a breach depends heavily on the type of contractual 

term that has been violated. Rather than requiring a general concept of “fundamental breach” as 

in civil law, the common law classifies contract terms into three distinct categories:  

conditions, warranties, and innominate (or intermediate) terms. This classification determines 

the legal consequences of a breach.  

• TYPES OF CONTRACT TERMS:   

◦ A condition is a major term that goes to the very root of the contract. If a condition is 

breached, the innocent party is entitled to terminate the contract and claim damages, even if 

the breach is relatively minor in its practical effect. This approach reflects the idea that 

some promises are so essential that failure to fulfill them gives the non-breaching 

party the right to treat the entire agreement as broken. For example, if a contract for the 

delivery of goods requires them to arrive by a specific date that is critical to the buyer’s 

business, a failure to deliver on that date might be treated as a breach of condition.  

◦ A warranty, by contrast, is a lesser term—one that supports the contract but is not 

central to its overall purpose. If a warranty is breached, the injured party may still claim 

monetary compensation for any losses, but they are not entitled to terminate the contract. The 

rationale is that the breach does not affect the core exchange and therefore does not justify 

bringing the relationship to an end.  

◦ Between these two extremes lies the more complex category of innominate (or 

intermediate) terms. These are contract terms that cannot be easily classified as either 

major or minor in advance. Whether a breach of an innominate term justifies termination 

depends on the actual effect of the breach—specifically, whether it deprives the nonbreaching 

party of substantially the whole benefit of the contract. This approach is flexible and allows 

courts to assess the seriousness of a breach on a case-by-case basis.  

• CASE STUDY-HONG KONG FIR SHIPPING LTD VS KAWASAKI KISEN KAISHA LTD (1962):  

The leading case illustrating this doctrine is Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen 

Kaisha Ltd (1962). In this case, a ship was chartered for two years, but soon after delivery it was 

found to be unseaworthy due to both defective machinery and an incompetent crew. These issues 

caused a 15-week delay, during which time the ship underwent repairs.   

• DECISION: Despite this, the ship remained available for most of the two-year charter period. The 

court held that although the shipowners had breached an important term of the contract (the 

obligation to provide a seaworthy vessel), the breach did not justify termination because the 

charterers could still make substantial use of the vessel for the remaining 20 months. The 

charterers were entitled to damages for the loss of use, but not to walk away from the contract.  

• KEY TAKEAWAY: The key lesson from Hong Kong Fir is that termination is not automatically 

available just because a significant obligation is breached. The court must consider whether the 



 

   

breach has frustrated the overall purpose of the agreement. If the essential commercial 

benefit of the contract remains intact, then termination will not be permitted, and the appropriate 

remedy will be damages alone.  

• This structured approach in common law promotes legal certainty by allowing parties to 

draft contracts with clear expectations about the consequences of breach. At the same time, 

the doctrine of innominate terms ensures flexibility where the importance of a term can only be 

assessed in light of how the breach actually affects the contractual relationship. 6) AGREED 

RIGHTS OF TERMINATION:   

• CONTRACTUAL TERMINATION RIGHTS: Termination may occur even in the absence of a 

fundamental breach if the parties have contractually agreed upon specific termination conditions.  

◦ EXPLICIT DISSOLUTION CLAUSE: The contract may include a clause stating that it will be 

dissolved if a particular obligation is not performed in a specified manner. This allows parties 

to give fundamental importance to obligations that would otherwise be of minor importance.  

◦ TIMING ESSENTIAL FOR ONE PARTY:  The contract can be terminated if a fixed time for 

performance has been explicitly designated as essential to the interest of one of the parties.  

   



 

   

  

UNIT 16: DAMAGES AND LIQUIDATED DAMAGES  

  

1) GENERAL PRINCIPLES OF DAMAGES:  

• RIGHT TO DAMANGES: If the contract is not performed, is late, or is performed badly, the creditor 

can claim damages.  

• POSITIVE INTEREST: The aim is to place the injured party in the financial position they would 

have been in if the contract had been properly performed.  

• FULL COMPENSATION:   

◦ GENERAL RULE: The injured party should receive full compensation for the damage caused 

by the breach.  

◦ EXPECTATION DAMAGES: This means putting the party, as far as possible, in the situation 

they would be in if the contract had been performed.  

◦ WHAT CAN BE COMPENSATED: The party which incurs into a loss can be compensated 

for the LOSS SUFFERED, meaning the actual damage the party has experienced, or, the 

GAIN DEPRIVED by the breach of the contract, meaning the benefits or profit the party 

expected to get but didn't receive.   

• UNIDROIT PRINCIPLES OF COMPENSATION: The UNIDROIT Principles of International 

Commercial Contracts (PICC) take a broad and equitable approach to compensation for breach 

of contract, as set out in Article 7.4.2, which establishes the rule of full compensation. This 

means that the party harmed by the breach is entitled to be placed, as much as possible, in 

the same position they would have been in had the contract been properly performed. The 

objective is to restore the balance of the agreement and ensure that the injured party receives the 

full value of what they expected from the contract.  

• INCLUDED TWO TYPES OF HARM: This principle covers two main categories of harm.   

◦ LOSS SUFFERED: First, it includes actual loss suffered, which refers to any direct harm or 

costs the aggrieved party has incurred due to the breach—such as out-of-pocket expenses, 

damage to property, or the cost of substitute performance.   

◦ LOSS OF GAIN: Second, it covers loss of gain, meaning the profits or other benefits the 

party reasonably expected to earn had the contract been fulfilled.   

‣ For example, if a supplier fails to deliver machinery that was intended to be used in a 

profitable production process, compensation should reflect not only the cost of the 

undelivered machinery but also the lost income from halted production.  

• OTHER CONSIDERATIONS: However, the UNIDROIT Principles also require courts or arbitrators 

to consider any losses avoided or costs saved as a result of the breach.   

• AVOIDED LOSS OR COST: If, for example, the breach allowed the injured party to cancel a 

costly obligation or to reallocate resources more profitably, these savings must be 

deducted from the compensation awarded. This ensures that the remedy does not 

overcompensate the injured party and respects the principle of fairness.  

• NON-FINANCIAL HARM: Notably, the UNIDROIT Principles also recognize that non-financial 

harm—such as emotional distress or reputational damage—may be compensable in certain 

cases, especially when the nature of the contract involves personal or sensitive interests. 

This is an important development in international contract law, which traditionally focused only on 

financial losses. By acknowledging non-material damage, the Principles promote a more 

comprehensive and realistic approach to remedying harm in complex commercial relationships.  

• Overall, the UNIDROIT framework reflects a modern and flexible understanding of 

compensation. It seeks to uphold the expectation interests of contracting parties while ensuring 

that remedies are proportionate and fair, taking into account all the economic and personal 

consequences of a contractual breach.  



 

   

• WHAT IS THE UNIDROIT FRAMEWORK? The UNIDROIT framework refers to a set of 

international legal principles developed by the International Institute for the Unification of 

Private Law (UNIDROIT), aimed at harmonizing and modernizing private and commercial 

contract law across different legal systems. Its centerpiece is the UNIDROIT Principles of 

International Commercial Contracts (PICC), a non-binding but highly influential set of rules that 

offer a balanced, neutral, and flexible framework for interpreting and supplementing contracts in 

cross-border commercial transactions.  

• This framework serves as a “soft law” instrument—meaning it does not have the force of 

legislation unless parties choose to adopt it in their contracts—but it is widely respected by 

courts, arbitrators, and legal practitioners worldwide. It draws from both civil law and common 

law traditions and is designed to reflect general international legal standards and best practices, 

making it especially useful in situations where the parties want to avoid applying any one national 

legal system.  

• The UNIDROIT framework covers a wide range of issues including contract formation, 

interpretation, performance, non-performance, remedies, and damages, offering detailed 

guidance that promotes legal certainty, fairness, and international coherence in commercial 

dealings. Its principles are often used in international arbitration, contract drafting, and 

comparative legal research.  

2) FORESEEABILITY OF DAMAGES:   

• FORESEEABILITY RULE: In awarding damages, the courts compensate the aggrieved party 

only for those injuries which were foreseeable or within the contemplation of the parties at the time 

the contract was made.  

• TYPES OF FORESEEABLE INJURIES: The principle of foreseeability in contract law is central 

to determining the scope of recoverable damages when a contract is breached.   

• Not all losses caused by a breach are compensable—only those that the breaching party could 

reasonably foresee at the time the contract was made. This ensures fairness by limiting liability to 

the consequences a party could have anticipated, rather than making them responsible for every 

potential ripple effect of a breach.  

• There are two main types of foreseeable injuries recognized in legal doctrine:  

• 1. Injuries arising from the ordinary flow of events: These are losses that naturally and 

typically result from a breach under normal circumstances.   

◦ For example, if a seller fails to deliver goods by an agreed date, the buyer might incur 

predictable losses such as the need to purchase substitutes at a higher price. These are 

standard commercial consequences and are generally considered foreseeable without the 

need for special notice.  

• 2. Injuries resulting from special circumstances known to the breaching party: These are 

losses that do not typically occur in all breaches, but are foreseeable if the non-breaching party 

informed the other side of specific conditions or dependencies.   

◦ For example, if one party knows that a delay will shut down the other party’s entire operation, 

they can be held liable for that more severe consequence—even if such harm wouldn’t 

usually result from a similar delay.  

• The standard for foreseeability is not whether the breaching party actually foresaw the loss, but 

whether a reasonable person had reason to foresee it. This introduces an objective test: liability 

is based on what a rational party in the same position would have anticipated under the 

circumstances.  

• CASE: HADLEY VS BAXENDALE EWHC J70 (1854): This principle was firmly established in the 

landmark English case Hadley v Baxendale [1854]. In this case, the plaintiffs, Mr. Hadley and his 

business partner, ran a mill and contracted Baxendale to deliver a broken crankshaft to a 

manufacturer for repairs. They failed to inform Baxendale that the mill would be shut down during 

the delay. Baxendale delayed the delivery, and the mill remained inoperative, leading to significant 



 

   

lost profits. However, the court ruled that Baxendale could not be held liable for the lost profits, 

because he had no knowledge that the delay would have such a consequence. Since these losses 

did not flow naturally from the breach and arose from special circumstances unknown to  

Baxendale, they were not recoverable.  

◦ CONCLUSION (STILL RELEVANT TODAY): The rule in Hadley v Baxendale remains 

foundational in contract law worldwide. It teaches that while damages must compensate for real 

losses, they are bounded by what was reasonably foreseeable at the time of contracting, 

ensuring that liability does not become unpredictable or unlimited. 3) DUTY TO MITIGATE 

DAMAGES:   

• DUTY TO MITIGATE LOSSES: The duty to mitigate damages is a well-established rule in both 

common and civil law traditions, designed to prevent the aggrieved (non-breaching) party 

from passively allowing losses to accumulate when they could have been reasonably 

avoided. This duty reflects a principle of fairness and economic efficiency: a party who 

suffers harm must act in good faith to minimize the impact of the breach rather than sitting back 

and claiming compensation for preventable damage.  

• CONSEQUENCES OF FAILING TO MITIGATE LOSSES: Under this rule, the injured party 

cannot recover damages for any loss that could have been reasonably avoided through 

appropriate and proportionate action, as long as doing so would not cause undue burden 

or expense. If a party fails to take such steps, the court will reduce the amount of compensation 

by deducting the avoidable portion of the loss.   

• REASONABLE EFFORT: Importantly, the duty to mitigate does not require success—only a 

reasonable effort. The law acknowledges that attempts to limit losses may fail, but if the 

effort was genuine and proportionate to the circumstances, the injured party will still be 

entitled to full compensation, including any reasonable costs incurred in trying to mitigate.  

• CASE EXAMPLE: This concept is clearly illustrated in a classic case example: Party X hires Party 

Y, a nurse, for a €4,000 contract to care for X’s father during a vacation. Before Y begins work, X 

cancels the contract. Y, in response, advertises their services in two newspapers but receives no 

offers and remains unemployed for three months. Y then sues for the agreed amount, plus 

advertising costs. X argues that Y didn’t try hard enough to find replacement work. However, the 

court sides with Y, holding that a reasonable mitigation effort had been made, even if it wasn’t 

successful. As a result, Y is entitled to the full amount of the original contract and reimbursement 

for the advertising expenses.  

• This principle is also codified in the Draft Common Frame of Reference (DCFR):  

• Article III.–3:703 establishes that damages are limited to foreseeable losses, unless the 

breach was committed intentionally, recklessly, or with gross negligence. This ensures that 

parties are only liable for outcomes they could reasonably predict at the time of contracting, 

aligning with the broader foreseeability standard in European contract law.  

• Article III.–3:705 addresses loss reduction, explicitly stating that the injured party (creditor) 

has a duty to take reasonable steps to reduce the loss. If they do not, the breaching party 

(debtor) is not liable for the loss that could have been avoided. However, if the injured party 

incurs expenses while reasonably trying to limit their losses, they can claim those 

expenses as part of their damages.  

• In summary, the duty to mitigate reinforces the idea that remedies for breach should be fair 

and balanced. While the breaching party must compensate for losses caused, the injured party 

also bears a responsibility to act prudently and avoid unnecessary harm. This balance maintains 

both economic efficiency and equitable outcomes in contractual disputes. 4) LIQUIDATED 

DAMAGES CLAUSE:   

• DEFINITION OF LIQUIDATED DAMAGES CLAUSE: Liquidated damages clauses are 

contractual provisions in which the parties agree in advance on a fixed amount of 

compensation to be paid if one party breaches the contract. These clauses are especially 



 

   

common in commercial agreements where calculating actual damages at the time of breach would 

be difficult, costly, or unpredictable. By setting a specific amount ahead of time, the parties create 

a predictable and enforceable remedy that avoids the uncertainty and complexity of proving loss 

later in court.  

• PURPOSE: The purpose of such clauses is primarily practical. At the time of contracting, 

parties may not know what damages would result from a future breach, especially in 

complex or long-term projects.   

• NATURE OF DAMAGES: A liquidated damages clause acts as a good-faith estimate of the 

likely loss, meant to reflect what the parties reasonably believe would compensate the injured 

party if the contract is not fulfilled.   

• INACCURACY OF FORECASTS: However, the pre-set amount often turns out to be 

inaccurate, either too high or too low, once the actual harm is known. Despite this, courts 

may uphold such clauses if they were agreed to freely and reflect a reasonable effort to 

approximate future loss.  

• FUNCTIONS OF LIQUIDATED DAMAGES CLAUSES: These clauses serve three main functions:  

• 1. Convenient estimation: Instead of requiring the injured party to prove loss in court, the 

clause provides a clear, efficient method for determining compensation. This streamlines dispute 

resolution and avoids uncertainty.  

• 2. Coercive effect: By setting a high monetary consequence for breach, the clause can deter 

non-performance and encourage parties to honor their commitments. This is especially useful in 

time-sensitive or high-stakes contracts (e.g., construction, events, or deliveries).  

• 3. Limitation of damages: In some cases, a liquidated damages clause can cap the total 

compensation available, even if actual losses turn out to be greater. This can help limit 

liability and offer protection to the performing party, making risk more manageable.  

◦ However, for a liquidated damages clause to be enforceable—especially in common law 

systems—it must not be punitive. If the amount is unreasonably high and intended to punish 

the breaching party rather than compensate for a genuine loss, courts may deem it a 

penalty and strike it down.   

◦ In contrast, civil law systems tend to be more lenient, allowing courts to reduce the 

agreed amount if it is clearly excessive but generally respecting the parties’ freedom to 

set such terms.  

• In essence, liquidated damages clauses reflect a contractual balancing act between efficiency, 

deterrence, and fairness, providing a pre-agreed solution to a problem that may never arise—but if 

it does, offers clarity amid uncertainty.  

The treatment of liquidated damages and penalty clauses differs significantly between 

common law and civil law systems, reflecting two distinct philosophical and procedural 

traditions in contract enforcement.  

  

Common Law Approach: In common law jurisdictions (such as England, the U.S., or Australia), 

courts draw a strict distinction between liquidated damages clauses and penalty clauses:  

• A liquidated damages clause is enforceable if the amount set represents a genuine 

preestimate of the loss likely to result from a breach. The emphasis is on compensation, not 

punishment. Courts will uphold these clauses as long as they were negotiated fairly and 

reasonably reflect what the parties believed the loss might be when they signed the contract.  

• A penalty clause, on the other hand, is unenforceable. These are clauses where the primary 

purpose is to penalize or pressure the breaching party rather than to compensate the 

injured party. If the sum is clearly excessive or disproportionate to any possible loss, the court will 

likely strike it down, even if both parties agreed to it.  

• Crucially, judicial review is substantive, not formal: it doesn’t matter what the parties call 

the clause. Courts independently assess the nature and effect of the clause to determine whether 



 

   

it qualifies as a liquidated damages clause or a penalty. The court’s decision depends on the 

intention at the time of contracting, not on how much loss was eventually suffered.  

  

Civil Law Approach: Civil law systems, such as those in France, Germany, or Italy, take a much 

more flexible and unified approach:  

• There is no strict division between liquidated damages and penalties. Instead, civil law 

recognizes a single type of clause—often referred to as clause pénale (France) or 

Vertragsstrafe  

(Germany)—that may serve compensatory, deterrent, or punitive purposes.  

• These clauses are generally enforceable, regardless of whether the amount reflects an 

accurate estimate of loss. The law assumes that parties are free to allocate risks and set 

consequences for breach, even if those consequences go beyond actual harm.  

• However, courts in civil law countries retain a judicial moderation power. If the agreed 

amount is clearly excessive or disproportionate to the harm caused or the value of the 

obligation, courts can reduce the sum. This power is mandatory and cannot be excluded by 

contract, ensuring that penalties do not lead to unjust enrichment or abusive practices.  

  

DCFR (Draft Common Frame of Reference) Rules: The DCFR, which seeks to harmonize  

European private law, adopts a middle ground between common and civil law traditions:  

• CREDITOR'S RIGHT: According to Article III – 3:712, if a contract includes a stipulated payment 

for non-performance, the creditor may claim the full amount even without proving actual loss.  

• JUDICIAL MODERATION: However, the court may reduce the payment if it is grossly excessive in 

light of the actual harm suffered and the circumstances of the case. This balances the parties’ 

autonomy with safeguards against unfair penalties, aligning closely with civil law logic but 

acknowledging fairness-based limits.  

  

Summary: In essence:  

• Common law prioritizes preventing punishment disguised as compensation and heavily 

scrutinizes agreed sums for proportionality.  

• Civil law emphasizes party autonomy but subjects excessive amounts to judicial correction.  

• The DCFR provides a hybrid model, enforcing agreed sums while allowing reduction in 

extreme cases, aiming for fairness and uniformity in cross-border EU contracts.   

5) CASE-U.S. VS BETHLEHEM STEEL CO. (1907):   

• CASE: In U.S. v. Bethlehem Steel Co. (1907), the U.S. government entered into a contract with a 

manufacturer to produce and deliver gun carriages, specifically selecting this supplier over others 

because of the promise of faster delivery, even though other bidders had offered lower prices. The 

urgency of the order was central to the government’s decision.  

• CLAUSE OF THE CONTRACT: The contract included a liquidated damages clause requiring the 

manufacturer to pay $35 for each day of delay in delivery. This figure wasn’t arbitrary; it was 

calculated based on the average cost difference between the selected fast-delivery bid and the 

slower, cheaper alternatives the government had chosen not to use. Essentially, the $35 daily 

amount represented the additional premium the government paid to secure timely delivery.  

• BREACH: When the manufacturer delayed some of the deliveries, the government sought to 

enforce the clause.   

• LEGAL QUESTION: The legal issue was whether this clause qualified as a valid and enforceable 

liquidated damages provision, or whether it functioned as an unenforceable penalty.  

• CONCLUSION: The court held that the clause was enforceable. It was not designed to punish the 

manufacturer but to compensate the government for the measurable loss it suffered—specifically, 

paying more in exchange for timeliness that was not honored. The court found that the $35 per day 

was a reasonable estimate of loss at the time the contract was made, especially considering the 



 

   

difficulty of calculating the broader consequences of delay (such as military readiness). Therefore, 

the clause reflected a fair and proportionate approach to damages, consistent with the legal 

standard for liquidated damages.  

• This case is a leading example of how U.S. courts evaluate such clauses: if the amount is based 

on a reasonable forecast of harm and the harm is difficult to quantify, then the clause will likely be 

upheld. 

  

UNIT 17: FUNCTIONS OF TORT LAW AND GROUNDS FOR LIABILITY  

  

1) WHAT IS TORT LAW? Tort law is the branch of private law that deals with civil wrongs— 

situations where one person’s behavior causes harm or loss to another, independently of any 

contractual relationship. Its core purpose is to protect individuals and their interests—such as their 

physical safety, property, reputation, or financial well-being—by providing remedies when these 

interests are wrongfully harmed.  

Unlike criminal law, which punishes wrongdoers on behalf of the state, tort law focuses on 

compensating the injured party. When someone commits a tort, the injured person (the plaintiff) 

can bring a civil lawsuit against the person responsible (the defendant) and seek damages or another 

form of relief (such as an injunction).  

Torts cover a wide range of wrongful conduct, including negligence (e.g. causing a car 

accident), intentional harm (e.g. assault or defamation), and strict liability (e.g. harm caused by 

dangerous products or animals, even without fault). The central principle is that individuals must 

take reasonable care not to cause foreseeable harm to others. When they fail to meet that duty, 

tort law holds them accountable.  

• TORT LAW AS A LEGAL SOURCE: Tort law is recognized as an independent source of legal 

obligations, alongside contracts and other juridical acts, as codified in systems like the 

Italian Civil Code (e.g. Article 1173).   

• AUTONOMY: What makes torts unique is that they create obligations without requiring any 

pre-existing legal relationship between the parties. In contrast to contractual liability, which 

arises from failing to honor agreed duties, tort liability arises purely from causing harm, whether 

intentionally or through negligence.  

• NATURE OF TORT RELATIONSHIP: The tort relationship typically involves two parties: the 

tortfeasor, who commits the wrongful act, and the plaintiff, the injured party, who suffers harm as a 

result. Once harm occurs, the tortfeasor is legally obligated to compensate or restore the 

injured party, according to the principles of civil liability.  

• CORE STRUCTURE OF TORT LIABILITY: A central feature of tort liability is the absence of any 

prior legal connection between the two parties. The law imposes liability not because of a 

promise or agreement, but because one person caused harm to another in a way that the law 

considers wrongful. That’s why torts are often described as cases of non-contractual liability: 

the duty not to cause harm exists regardless of whether the people involved know each other or 

have made any commitments.  

• FOUNDATION OF TORT LIABILITY: The foundation of tort law is causality—an act or omission 

by one person must be causally linked to harm suffered by another. The law steps in to allocate 

responsibility, asking: should this person be required to bear the burden of the loss? • Tort law is 

guided by four key questions:  

• 1. Why shift the harm? This addresses the function of tort law—why should the costs of harm 

be transferred from the victim to the person who caused it? The answer lies in promoting justice, 

deterring harmful behavior, and spreading risk more fairly.  

• 2. Under what conditions? This identifies the elements of liability—typically fault (intent or 

negligence), damage, and causation. The law defines precise conditions under which 

someone can be held responsible for harm.  



 

   

• 3. What kind of harm? This clarifies the types of injuries that tort law compensates, including 

personal injury, property damage, economic loss, and even some non-material harms such 

as defamation or emotional distress.  

• 4. How to get compensation? This refers to the remedies available under tort law, primarily 

monetary damages, but sometimes also including injunctions or orders for restitution.  

• In essence, tort law exists to ensure that people who suffer legally recognized harm—without 

having entered into a contract—can still hold others accountable and obtain fair compensation. 2) 

FUNCTIONS OF TORT LAW:   

• DEFAULT RULE OF TORT LAW: The starting point is that victims bear their own loss unless 

there is a good reason to shift those costs to another party (natural or legal).  

• MAIN FUNCTIONS OF TORT LAW: Tort law serves multiple overlapping purposes that reflect 

different understandings of justice and social policy.   

◦ 1) COMPENSATION (DISTRIBUTIVE JUSTICE): The first main function is compensation, 

rooted in the idea of distributive justice. This view holds that once someone has been 

harmed through no fault of their own, it is unjust for them to bear the loss. Instead, the 

law must redistribute wealth or resources by requiring the tortfeasor (wrongdoer) to 

compensate the victim. This is seen as a matter of fairness: the loss should fall on the 

party who caused it or is better positioned to bear it. This function operates on an ex post 

basis, meaning it reacts to harm after it has occurred, aiming to restore the injured party to the 

position they were in before the damage.  

◦ FUNCTION 2-SANCTION (RETRIBUTIVE JUSTICE): The second function is sanction, which 

stems from retributive justice. In this view, tort law expresses the moral judgment that 

harmful behavior deserves a consequence, even in the civil context. It mirrors criminal 

law in asserting that wrongdoers should be held accountable through proportionate sanctions. 

Although the primary goal is not punishment, tort liability often has a punitive dimension, 

especially in cases of intentional or reckless wrongdoing. Like compensation, this also 

follows an ex post logic, focusing on responding to a completed wrong.  

◦ FUNCTION 3-DETERRENCE (EFFICIENCY): The third function is deterrence, based on an 

economic and forward-looking approach. Tort law not only remedies past harm but 

also discourages future misconduct by making wrongful acts more costly. Rational 

actors will avoid behavior likely to lead to liability if they know they will bear the financial 

consequences. This promotes overall efficiency by shifting the cost of accidents to those who 

can prevent them or spread the risk (e.g., through insurance). Unlike the first two, deterrence 

is ex ante, focused on preventing harm before it occurs.  

• REGULATORY IMPLICATIONS AND ROLE OF FAULT: These three functions have regulatory  

consequences, especially in how courts evaluate fault. If tort law is driven primarily by retributive 

logic, proof of fault (such as negligence or intent) is essential—no liability without blame 

(nullum crimen, nulla poena sine culpa). But if the goal is compensation or deterrence, then 

strict liability—where no fault is required—can be justified.   

◦ For instance, a manufacturer might be liable for harm caused by a defective product even if 

they were not negligent, because the law seeks either to compensate victims or to incentivize 

better safety standards.  

• In practice, modern tort systems blend these three functions, tailoring the role of fault and the type 

of remedy depending on the context and underlying policy goals.  

3) GROUNDS FOR LIABILITY: The grounds for liability in tort law refer to the legal reasons that 

justify holding a person or entity responsible for harm caused to another. There are three 

main categories, each reflecting a different basis for assigning liability.  

• FAULT: The first is fault-based liability, which is the most traditional and widely applied 

ground. Here, the tortfeasor is held liable because they acted wrongfully, either 

intentionally or negligently, and caused damage as a result. The focus is on their 



 

   

personal behavior—whether they failed to meet the standard of care that a reasonable 

person would observe in the same situation. The key idea is that liability is imposed because 

of one’s own misconduct.  

• VICARIOUS LIABILITY: The second is vicarious liability, which arises when a person or 

organization is held responsible for the wrongful acts of someone else. This typically 

occurs in relationships of authority or control, such as between employers and employees.   

◦ For example, an employer may be liable for harm caused by an employee’s negligence during 

work activities, even if the employer was not personally at fault. The core concept here  

is that liability stems from the legal or supervisory relationship, not from the direct actions of 

the person being held responsible.  

• STRICT LIABILITY: The third ground is strict liability, where a person is liable for harm 

regardless of fault. This applies to situations involving inherently dangerous activities or 

things, such as the control of hazardous substances, defective products, or animals. The law 

imposes liability simply because the person is in charge of a source of risk, and harm 

results from it— even if they took all possible precautions. The key principle is that 

responsibility flows from control or ownership, not from misconduct.  

• Together, these three grounds—fault, vicarious liability, and strict liability—form the 

legal framework that determines who should bear the consequences of harm in tort law. 4) 

FAULT-BASED LIABILITY:   

• CONDITIONS FOR FAULT-BASED LIABILITY: In a fault-based liability system, which 

serves as the default structure for most tort regimes, a person can only be held liable for 

damage if their conduct is blameworthy—in other words, if there is fault.   

• DEFINTION OF FAULT: Fault means the person acted in a way that the law considers 

wrongful and for which they can be held morally or legally responsible.   

• HISTORICAL IMNPORTANCE: This reflects a deeply rooted principle in legal history, 

famously captured by jurist von Jhering, who stated: “Nicht der Schaden sondern die Schuld 

verpflichtet zum Schadensersatz”—“It is not the damage, but the fault that obliges one to 

compensate.”  

◦ Fault includes two subjective elements: intentional behavior and negligence.  

‣ Intentional behavior refers to cases where the tortfeasor not only foresaw the harm 

but also desired it—the outcome was the goal of their action. This is the most 

serious form of fault and usually results in full liability, regardless of the 

circumstances.  

‣ Negligence, by contrast, refers to cases where harm was foreseeable but not desired. 

The wrongdoer failed to act with the care expected in the situation, often due to 

carelessness, imprudence, lack of skill, or violation of legal duties or regulations. Even 

without bad intentions, this form of fault still triggers liability if a reasonable person would 

have acted differently.  

• CRITERIA TO ASSESS FAULT: The criteria used to assess fault differ by legal tradition:  

◦ In common law systems, courts rely heavily on case law. Judges determine fault by 

examining whether there has been a breach of a duty of care, based on precedent and 

contextual reasoning. This approach is flexible and shaped over time by judicial decisions. ◦ In 

civil law systems, assessment is typically grounded in statutory interpretation. 

Legislators codify what constitutes fault (such as violations of specific laws or regulations), 

and judges apply those rules to individual cases. While less reliant on precedent, civil law 

systems often develop consistent frameworks through interpretation of broad legal norms.  

• SUMMARY: Thus, fault-based liability is anchored in the idea that responsibility should only 

follow from blameworthy conduct, and the form of that blame—intent or negligence—is 

central to establishing whether someone should be held legally accountable for harm.  



 

   

• COMMON LAW-BREACH OF DUTY OF CARE: In common law, particularly in 

negligencebased torts, the breach of a duty of care is assessed through a pragmatic, 

case-by-case analysis.   

• CASE: U.S. VS CARROLL TOWING (1947): One of the most influential formulations comes 

from the 1947 U.S. case United States v. Carroll Towing Co., where Judge Learned Hand 

introduced a now-classic economic balancing test. The case involved the sinking of a barge 

after a tugboat operator caused other barges to break free. The question was whether the 

absence of a bargee (barge operator) at the time constituted negligence.  

• JUDGE LEARNED HAND FORMULA: Judge Hand proposed a formula for determining 

negligence: Burden < Probability × L (cost of injury), where:  

◦ B is the burden or cost of taking adequate precautions,  

◦ P is the probability of the accident occurring, and  

◦ L is the gravity (severity) of the potential harm.  

• If the cost of avoiding the accident (B) is less than the expected harm (P × L), the 

defendant is negligent for failing to take the precaution. If the cost of precaution equals 

or exceeds the expected harm, there is no breach of duty. This is a forward-looking, 

efficiency-based standard designed to encourage cost-effective risk management.  

• CIVIL LAW-STATUTORY INTERPRETATION: In contrast, civil law systems, such as those in 

Italy or France, assess tort liability primarily through statutory interpretation rather than 

judgemade doctrines. The legal standard is generally codified, offering a uniform framework 

for all judges to apply.  

• TWO KEY REQUIREMENTS: The two key requirements in civil law for establishing fault-

based liability are:  

• 1. Unlawful conduct: There must be an action or omission that violates a legally 

protected interest—either a breach of law, an infringement of someone’s rights, or behavior 

that society deems unjust.  

• 2. Damage caused: The unlawful conduct must result in actual harm that is causally 

linked to the conduct.  

• ART. 2043 ITALIAN CIVIL CODE: A foundational example is Article 2043 of the Italian Civil 

Code, which states: “Qualunque fatto doloso o colposo, che cagiona ad altri un danno 

ingiusto, obbliga colui che ha commesso il fatto a risarcire il danno.”  

• Translated: Any intentional or negligent act that causes unjust damage to another obliges the 

person who committed the act to compensate for the harm.  

• CASE LAW INTERPRETATION: Although the text is concise, Italian case law and 

scholarship play a central role in interpreting how this article is applied—defining what 

counts as “unjust damage,” how negligence is established, and how causation is 

proven. Courts develop and refine these concepts through interpretation, even in a 

system where statutes formally take precedence over judicial precedent.  

• SUMMARY: Thus, while common law uses judicial balancing tests like the Hand formula 

to define a breach of duty, civil law relies on codified principles like Article 2043, interpreted 

and developed through jurisprudence. Both systems ultimately aim to answer the same 

question:  

when should someone be held legally accountable for harm they caused? 

5) VICARIOUS LIABILITY:   

• DEFINITION OF VICARIOUS LIABILITY: Vicarious liability is a legal principle under which a 

person or entity is held responsible for a wrongful act committed by someone else, even 

though they did not directly cause the harm. The core idea is that liability flows from a 

specific legal relationship, rather than from the personal fault of the person being held 

liable.  



 

   

• RELATIONSHIP REQUIREMENT: For vicarious liability to apply, two key conditions must be 

met. First, there must be a defined relationship between the tortfeasor (the person who 

actually committed the wrongful act) and the person who is held liable.   

◦ Typical examples include employer–employee, parent–child, teacher–student, or guardian– 

dependent relationships. The law recognizes that in these relationships, one party exercises 

authority, supervision, or control over the other.  

• CONNECTION REQUIREMENT: Second, there must be a sufficient connection between 

the wrongful act and the relationship. The act must be committed within the scope of the 

relationship—for instance, while the employee is carrying out their job duties, or while the 

child is under the care or supervision of the parent or teacher. If the act occurs entirely 

outside the bounds of the relationship (such as an employee committing a personal 

act during their free time), vicarious liability typically does not apply.  

• SUMMARY: The purpose of this doctrine is both practical and protective. It ensures that 

victims can obtain compensation from someone who is better positioned to bear or insure the 

cost of the harm (such as an employer), and it encourages responsible supervision and risk 

management by those in positions of control.  

• CIVIL LAW APPROACH TO VICARIOUS LIABILITY-SECTION 832 BGB (GERMANY): In 

tort law, vicarious liability is treated differently across legal traditions, but the unifying 

principle is that a person or entity can be held liable for another’s wrongful act, even if 

they themselves were not at fault. This form of liability is an exception to the general rule 

that fault must be personal, and it is usually grounded in public policy reasons such as risk 

distribution, control, and fairness. • In civil law systems, such as Germany, this principle 

is codified in Section 832 of the BGB (German Civil Code). The rule applies to situations 

where someone has a legal or contractual duty of supervision—for example, over minors or 

persons with mental impairments. The supervisor is held liable for wrongful acts 

committed by the person under their care, unless they can prove that they either:  

• 1.EXCLUSION OF LIABILITY:  Properly discharged their supervisory duties, or  

• 2.CONTRACTUAL SUPERVISION: The damage would have occurred even with proper 

supervision.  

• This makes vicarious liability rebuttable in civil law: the default assumption is liability, 

but it can be avoided through evidence of due care (by showing that the "breach of 

duty of care" did not happen, as stated in common law systems, in civil law you must 

show that you provided all possible accuracies in order to avoid the damage).  

• DCFR'S APPROACH-VI.-3:201: The DCFR (Draft Common Frame of Reference) adopts a 

more employment-focused model in Section VI.–3:201. Here, employers or principals are 

held liable when employees or representatives cause harm in the course of their work. 

The wrong must be intentional or negligent, in order to be considered an employee's 

fault, or else tied to the employer’s failure of oversight. The idea is that those who direct 

others’ activities should also be held accountable for their outcomes, especially when they 

benefit from those activities.  

• COMMON LAW APPROACH TO VICARIOUS LIABILITY: In the common law, vicarious 

liability is seen as a strict and non-fault-based rule imposed on public policy grounds, 

Liability is imposed even if the defendant committed no tort and owed no duty, based on 

fairness and risk allocation...  

• MAIN APPLICATION: The classic example is employer liability for torts committed by 

employees, provided the wrongful act occurred within the scope of employment. It doesn’t 

matter if the employer did nothing wrong themselves. Courts impose liability because 

employers are typically in the best position to manage risks (e.g., through training or 

insurance) and benefit economically from their employees’ work.  

• CASE-CENTURY INSURANCE CO. LTD VS NORTHERN IRELAND ROAD TRANSPORT  



 

   

BOARD (1942) AC 509: A landmark case is Century Insurance Co. Ltd v Northern Ireland Road 

Transport Board (1942). In this case, a petrol tanker driver, while unloading petrol for his 

employer, lit a cigarette, which caused a massive explosion. The legal issue was whether such an 

obviously negligent act could be considered part of the employee’s job. The House of Lords, led by 

Lord Wright, held that it could: the employee committed the act while carrying out his work duties, and 

it was closely connected with his job. The employer was therefore vicariously liable, even though 

they neither ordered nor foresaw the act. The court emphasized that the wrongful act must be 

judged in the broader context of employment, not in isolation. • In summary:  

◦ Civil law bases vicarious liability on duty of supervision, with a possibility of rebuttal.  

◦ The DCFR focuses on work-related torts, requiring a connection to employment and 

either fault or employer responsibility.  

◦ Common law treats vicarious liability as a public policy exception to personal fault, 

especially in the context of employment, with courts asking whether the tort occurred “in 

the course of employment.”  

6) STRICT LIABILITY  

• DEFINITION OF STRICT LIABILITY: Strict liability is a legal principle under which a person or 

entity is held responsible for causing harm even if they were not at fault (different from 

vicarious liability in the sense that strict liability focuses on the harm caused by an activity 

that, in its main operations, works with either chemicals or substances that can cause 

damage to environment, people or other parties, even if they took all possible 

precautions)— that is, even if they did nothing wrong, acted with care, and had no intent to cause 

damage. Unlike fault-based liability, there’s no need for the victim to prove negligence or 

wrongdoing. The only thing that needs to be shown is that the harm occurred, and that it was 

caused by something or someone the liable party was legally responsible for.  

• Strict liability usually applies in cases where the law recognizes that certain activities, 

situations, or responsibilities are inherently dangerous or carry a high risk of harm to 

others, even when all precautions are taken. Because these situations create risk to the public, 

the law automatically places liability on the person who introduces or controls that risk, to ensure 

victims are compensated fairly and efficiently.  

• This reflects a policy decision to shift the burden of loss away from the innocent victim and onto 

the party who is better positioned to:  

• 1. Prevent the harm (through better control or risk management),  

• 2. Absorb the cost (often through insurance or business operations), or  

• 3. Profit from the activity (such as companies using hazardous materials).  

• Common situations where strict liability applies:  

◦ Damage caused by animals: For example, an owner may be strictly liable if their dog bites 

someone, even if the dog had no history of aggression.  

◦ Product liability: A manufacturer can be held liable for harm caused by a defective product, 

even if they were not negligent in making it.  

◦ Ultrahazardous activities: People who engage in dangerous activities like using explosives, 

handling toxic chemicals, or running nuclear facilities can be held liable for any resulting harm, 

regardless of fault.  

◦ Ownership of dangerous property or things: If someone keeps something likely to cause 

harm if it escapes (e.g., a chemical tank), they may be strictly liable for any resulting damage.  

• Summary: Strict liability is about responsibility without fault. It ensures that those who 

create or control risk bear the cost when things go wrong, rather than placing that burden 

on injured victims who had no control over the situation. This promotes fairness, safety, and 

efficient risk allocation in society.   

• RATIONALE FOR STRICT LIABILITY: The rationale behind strict liability lies in both historical 

developments and policy considerations.   



 

   

◦ INDUSTRIALIZATION: During the Industrial Revolution, the frequency and scale of 

accidents increased significantly, particularly in factories and transportation, prompting the 

legal system to develop rules that would better protect victims of harm. Rather than requiring 

proof of fault in every case, the law began to hold certain parties automatically responsible for 

the damage caused by activities under their control.   

◦ FAIRNESS: This shift was based on the idea of fairness: it seemed more equitable to 

assign losses to those who were better equipped—financially, organizationally, or technically 

—to prevent or bear them.  

◦ BEST INSURER PRINCIPLE: This approach aligns with what is often called the “best insurer 

principle,” which holds that the person or entity in control of a potentially harmful activity 

is usually the one best able to absorb the cost or take out insurance.   

◦ PREVENTION: Moreover, strict liability plays a preventive function: knowing they could be 

held liable even without fault, actors have a strong incentive to adopt safer practices. 

From an economic standpoint, strict liability also promotes efficiency by forcing those who 

create risks to internalize the cost of those risks, rather than allowing them to impose the 

burden on society or on victims.  

• STRICT LIABILITY IN CIVIL LAW: In civil law systems, strict liability is often written directly into 

codes. For example, the Italian Civil Code contains several provisions that establish liability  

without fault in specific contexts.   

◦ Article 2050 addresses liability for dangerous activities, requiring the person engaging in 

such activities to compensate for harm unless they can prove they took all appropriate 

precautions.   

◦ Article 2052 concerns damage caused by animals, holding the keeper liable even without 

negligence.   

◦ Article 2054 governs liability arising from the use of vehicles, creating responsibility for 

accidents based on control rather than fault.  

• STRICT LIABILITY IN COMMON LAW: In common law, strict liability is much less common unless 

explicitly provided by statute.   

• CASE LAW: Judicial decisions in the UK have historically favored fault-based liability, and 

common law courts are generally cautious in imposing liability without blame.   

◦ However, statutory law has become the primary source of strict liability in the UK.   

• STATUTORY LAW: Certain statutes impose it directly,   

◦ such as the Nuclear Installations Act 1965, which holds operators of nuclear sites liable for 

harm caused by radiation regardless of fault.   

◦ The Animals Act 1971 does the same for damage caused by certain animals, and   

◦ product liability is addressed under the Consumer Protection Act of 1987, which allows 

injured consumers to claim compensation without proving negligence.   

• These laws reflect a legislative preference for protecting the public in high-risk contexts where 

proving fault would be difficult or unfair.  

• DIFFERENCES BETWEEN CASE LAW AND STATUTORY LAW IN CIVIL AND COMMON LAW  

APPROACHES: Case law refers to legal rules and principles developed through judicial decisions 

in courts. It is created by judges when they interpret statutes, apply legal reasoning, and set 

precedents in individual cases. Case law is especially powerful in common law systems, 

where past decisions by higher courts bind lower courts and influence future rulings.  

• Statutory law, on the other hand, consists of written laws formally enacted by legislative 

bodies, such as parliaments or congresses. These laws are authoritative and apply broadly to all 

citizens and institutions.   



 

   

◦ HIERARCHY: In both civil and common law systems, statutory law holds superior authority: 

if there is a conflict between a statute and case law, the statute prevails, and judges are 

required to interpret and apply it accordingly.  

• The relative power between the two depends on the legal tradition.   

• In common law systems, case law plays a central role in shaping legal rules, filling gaps, and 

guiding interpretation, but always within the boundaries of statute.   

• In civil law systems, statutory law dominates, and case law serves more as persuasive 

interpretation than as binding precedent. 

  

UNIT 18: OBJECTIVE ELEMENTS AND SCOPE OF PROTECTION  

• 1) OBJECTIVE ELEMENTS: Tort liability in civil law is built upon a combination of objective and 

subjective elements, and one of the key foundations is the voluntary nature of the injurer’s 

conduct.   

• INJURER'S CONDUCT: For someone to be held liable, their action must have been carried out 

consciously and deliberately. In tort law, the concept of the injurer’s conduct—sometimes 

referred to as the “actus” or external behavior—is essential to establishing liability. The 

conduct must be an active or passive behavior attributable to a specific person, carried out 

consciously and voluntarily, meaning it results from a person’s free will and decision, not 

from a purely accidental, involuntary, or unconscious act. This requirement distinguishes legally 

relevant acts from mere events or bodily reactions that occur without mental control.   

◦ For example, if someone has a seizure and involuntarily knocks over a pedestrian, their 

movement was not guided by conscious will, and they may not be held liable unless the 

seizure itself resulted from prior negligence (such as ignoring a medical condition or failing to 

take necessary medication).   

• This is why Article 2046 of the Italian Civil Code excludes liability when a person causes damage 

without acting voluntarily or with awareness, unless that state of unconsciousness or lack of 

control was itself brought on by a negligent act. Importantly, the law does not require the action 

to be performed with the intention to cause harm. The conduct simply needs to be deliberate 

in the sense that the person had control over their body and decision-making at the time.   

• Tort liability can arise both from intentional behavior (where the person wants the 

consequence to happen) and negligent behavior (where the person does not want the harm, but 

fails to meet a standard of care or acts carelessly). Furthermore, tort law also includes cases of 

omission— failing to act when one has a legal duty to intervene.   

◦ For example, a lifeguard who fails to assist a drowning swimmer might be liable not because of 

a wrongful act, but because of inaction in breach of their legal obligations. In these situations, 

liability still stems from a conscious and voluntary choice, namely the choice not to act when 

required.  

• INTENTIONAL OR NEGLIGENT BEHAVIOR: This does not necessarily mean the person must 

have intended the harm; the conduct simply needs to be voluntary and not accidental or 

involuntary in a legal sense.   

• ART. 2046 ITALIAN CIVIL CODE: According to Article 2046 of the Italian Civil Code, a person is 

not liable for damage caused while acting unconsciously or involuntarily, unless that state was the 

result of their own negligence—for example, if someone drives while intoxicated and loses control, 

their involuntariness is self-induced and therefore does not exclude liability.  

• CAUSATION: Tort liability also requires a clear causal connection between the person’s conduct 

and the harm suffered. This link is established through the concept of causation, which is 

typically tested using either the “but for” or the “adequate cause” approach.   

• "BUT FOR" APPROACH: The “but for” test, also known as the conditio sine qua non test, asks 

whether the harm would still have occurred if the person had not acted the way they did. If the 

answer is no, then the conduct is considered a factual cause of the damage. However, this 



 

   

test can lead to overly broad chains of responsibility (RISK OF OVEREXTENSION), assigning 

liability to anyone whose conduct had any part in the sequence, even if their involvement was 

remote or insignificant. The defendant is liable if the damage would not have occurred 

without  

their conduct. The “but for” test is a logical, factual method of determining whether the 

defendant’s conduct was a necessary condition for the damage. It asks: “But for the defendant’s 

action, would the harm still have occurred?” If the answer is no—if the harm would not have 

happened without that action—then causation is established. This test is straightforward and 

focuses purely on the chronological and physical connection between an act and its outcome. 

However, it can lead to very wide and even unreasonable chains of responsibility because it 

includes all conditions that contributed to the result, no matter how indirect or improbable. In 

practice, this creates a risk of over-inclusion, holding someone liable for remote or minor 

contributions to a harmful event. For instance, if someone gives a small piece of wrong information 

and that mistake becomes one link in a long sequence of events that eventually leads to a major 

accident, the “but for” test might still treat that minor mistake as a cause—even if it seems too 

remote or trivial from a legal standpoint.  

• ADEQUATE CAUSE THEORY: To limit this overextension, many legal systems use the theory 

of adequate causation. To address this problem, many legal systems apply the “adequate cause” 

theory as a filtering mechanism. This approach asks not only whether the action contributed 

to the outcome, but also whether it was likely, foreseeable, or generally capable of 

producing the type of harm that occurred.   

◦ The idea is that not all factual causes should be treated as legal causes. A cause is legally 

relevant only if, at the time of the act, it was objectively foreseeable that such behavior could 

produce harm of that kind. This method doesn’t focus just on logical necessity—it 

introduces a value judgment about what kinds of consequences are reasonable to attribute to 

someone’s conduct.  

• LEGAL FILTER: This approach only treats a cause as legally relevant if it was reasonably 

foreseeable that such conduct could lead to the kind of harm that actually occurred. It filters out 

remote or coincidental conditions that were logically necessary but not realistically predictable as 

sources of harm.   

• In summary, the “but for” test identifies whether an act was factually necessary for the harm to 

occur, regardless of how direct or foreseeable the link is. The “adequate cause” theory adds a 

layer of legal judgment, asking whether the act was sufficiently significant and foreseeable 

to justify assigning legal responsibility. While the “but for” test casts a wide net, the adequate 

cause theory narrows it by excluding distant, coincidental, or purely technical causes that would 

otherwise lead to excessive or unfair liability.  

• CASE-EDELWEISS AND HH9 SHIPS: The case involving the Edelweiss and HH9 ships provides 

a clear illustration of the difference between the “but for” test and the adequate cause theory in tort 

law, particularly in how courts assess whether a certain conduct should be considered legally 

relevant for attributing liability. In this case, the operator of the ship HH9 gave incorrect 

information about the width of their vessel. Based on that inaccurate information, the ships 

Edelweiss and HH9 attempted to pass through a lock at the same time. Because the actual size of 

the HH9 was greater than reported, the two ships got stuck in the lock. As a result of this situation, 

the Edelweiss was damaged and eventually sank. Under the “but for” test, the wrong 

information provided by the HH9 operator was clearly a cause of the accident. If the operator 

had reported the correct width, the two ships would not have tried to pass through the lock 

simultaneously, and the Edelweiss would not have been trapped or sunk. In other words, but for 

the incorrect width data, the harmful outcome would not have occurred, which satisfies the 

condition of factual causation.  



 

   

• CASE-BGH 23.10.1951: However, a later court ruling in BGH 23.10.1951 rejected liability 

under the adequate cause theory, stating that the decisive factor was not the HH9’s error but the 

mistake made by the lock operators, which was not foreseeable by HH9. However, the German 

Federal Court (BGH) in its 1951 decision applied a different logic based on the adequate cause 

theory. The court acknowledged that the wrong information was indeed a factual cause, but it 

rejected the idea that this conduct was a legally relevant cause. Instead, it focused on the role of 

the lock personnel, who made a crucial operational error by allowing the two ships to proceed 

based on that incorrect information without verifying safety conditions. According to the court, the 

lock operator’s mistake broke the chain of causation in a legal sense because it was a more direct 

and foreseeable cause of the actual harm. In applying the adequate cause theory, the court 

asked whether it was objectively foreseeable that giving slightly incorrect width information 

would lead to a major accident like the sinking of a ship. It concluded that this outcome was  

too remote and too dependent on the independent failure of the lock authorities, which 

should have detected and corrected the error. Therefore, the incorrect measurement by HH9 

was not considered an adequate cause in legal terms—it was not reasonably sufficient to produce 

the damage that occurred.  

• IN SUMMARY: This case illustrates how the “but for” test can include nearly any contributing 

factor, even those with minimal influence, whereas the adequate cause theory functions as a legal 

filter, limiting liability to those actions that are not only factually connected to the damage, but also 

realistically capable of causing it in a foreseeable and significant way. The ruling prevented an 

overly broad allocation of responsibility and emphasized the importance of proximate, foreseeable 

causes in tort liability.  

• LIMITS OF THE "BUT FOR" CAUSATION: The “but for” test in tort law is a factual tool used to 

determine causation. It asks: Would the damage have happened but for the defendant’s conduct? 

While this test is helpful in establishing whether the defendant’s action was necessary for the harm 

to occur, its major limitation is that it includes every single condition in the chain of 

events— even those that are extremely remote or trivial—as long as they contributed to the 

outcome. In theory, any small act that starts a causal chain could be used to assign liability. For 

example, if a person lights a match that eventually leads, through a long series of unpredictable 

events, to a fire that burns down a building, the “but for” test might still find them liable simply 

because their act was a factual prerequisite for the final damage.  

• LEGAL CONSEQUENCE: However, tort law does not treat all factual causes as legal causes. 

There must be a limit to how far liability can extend. If the law followed the “but for” logic alone, 

people would be liable for every consequence of their actions, no matter how unlikely or indirect. 

That would lead to unfair and unmanageable results. This is where the theory of adequate 

causation (or proximate cause) becomes essential.  

• FUNCTION OF ADEQUATE CAUSATION: Adequate causation provides a legal filter to 

exclude causes that, although logically necessary, are too remote, unpredictable, or 

insignificant to justify legal responsibility. It focuses on foreseeability and asks whether the 

conduct was of a type that would normally or reasonably be expected to lead to the harm in 

question. Even if something was part of the factual chain, it will not be treated as a legal cause if it 

did not generally increase the risk of that specific harm. This ensures that tort law only holds 

people accountable for the kinds of consequences they could realistically anticipate when acting.  

  

• DAMAGE: Tort law only compensates for certain types of harm; not everything that causes 

discomfort or inconvenience is legally relevant.  

• EXAMPLE OF COMPENSABLE DAMAGE: For example, imagine a company fails to install  

pollution control equipment. As a result, toxic emissions from its facility damage the crops of a 

neighboring farm. This is a compensable form of damage: the link between pollution and crop 

damage is foreseeable, and the company’s failure to act reasonably increased the likelihood of 



 

   

such harm. The company would be liable under both the “but for” test and the adequate 

cause theory.  

• EXAMPLE OF NON-COMPENSABLE DAMAGE: By contrast, suppose a man delays renovating 

the crumbling facade of his home, and the neighbors complain that the house is an eyesore and 

ruins the appearance of the street. While the inaction may contribute to their emotional discomfort 

or aesthetic dissatisfaction, this kind of subjective or non-material harm is typically not recognized 

as legal damage.   

• LEGAL NOTION OF DAMAGE: Tort law is selective: it protects certain interests (such as health, 

property, and financial rights), but not every kind of harm or inconvenience. Mere annoyance or 

visual displeasure—no matter how genuine—is not enough to trigger liability unless it violates a 

legally protected interest.  

• In conclusion, the limits of the “but for” test lie in its tendency to assign responsibility too broadly. 

Adequate causation restores balance by distinguishing between factual causes and legally 

significant ones, based on foreseeability and normative judgment. And finally, tort liability only 

applies when actual legal damage is involved—not every negative effect qualifies. This layered 

approach protects fairness and legal clarity in assigning liability.  

2) SCOPE OF TORT LIABILITY: The scope of tort liability refers to how different legal systems 

define and limit when someone can be held responsible for causing harm to another 

person. There are two major approaches to this: rules-based systems and principle-based 

systems, and they reflect different legal traditions and philosophies.  

• RULE-BASED SYSTEM: A rules-based system is one where the law defines in advance 

specific situations or causes of action for which liability will apply. These systems are more 

detailed and rely heavily on written statutes or judicial precedent to outline what counts as a 

wrongful act. In these systems, liability depends on whether the facts of the case fit into one of the 

clearly defined legal categories. If the case doesn’t match any existing category, liability usually 

won’t be recognized.   

• EXAMPLE SYSTEMS: Examples of rules-based systems include the common law tradition (as 

found in the UK and the US) and the German legal system, particularly after the codification of 

the Bürgerliches Gesetzbuch (BGB).  

• GERMAN CIVIL CODE-SECTION 823(1): A good example from the German Civil Code is Section 

823(1), which says that a person who unlawfully and intentionally or negligently violates 

another’s legally protected rights—such as life, bodily integrity, health, freedom, or 

property —must compensate the victim. This statute lays out very clearly which interests are 

protected and the mental element required. If none of those specific rights are violated, or if the 

harm was not due to fault, the court may reject the claim. This structured approach gives 

predictability and clarity, but may sometimes fail to address harms that fall outside these 

predefined categories.  

• PRINCIPLE BASED SYSTEMS: On the other hand, a principle-based system starts from a 

general, open-ended rule that courts interpret broadly to apply to a wide range of 

situations. Instead of listing every possible harmful scenario in advance, the system gives judges 

the discretion to assess whether harm occurred and whether the responsible party should pay for 

it, even if there is no specific statutory provision for that exact case. This model offers greater 

flexibility but less predictability.   

• EXAMPLE SYSTEMS: The most well-known principle-based systems are those found in the 

French and Italian legal traditions.  

• FRENCH CIVIL CODE-ARTICLES 1240-1241: For example, the French Civil Code, in Articles 

1240 and 1241, provides very broad formulations: any act that causes harm to another— 

whether done intentionally or negligently—creates an obligation to repair the damage. 

These  



 

   

articles do not limit liability to specific types of harm or list protected rights. Instead, they empower 

courts to evaluate each situation individually and apply the general principle of fault-based 

responsibility.   

• ITALIAN CIVIL CODE-ARTICLE 2043: Similarly, the Italian Civil Code, in Article 2043, follows a 

comparable structure, requiring compensation for any unjust harm caused by willful or negligent 

conduct, without listing specific protected interests.  

• In short, rules-based systems restrict tort liability to clearly defined cases, making them more 

predictable but possibly less adaptable. Principle-based systems, by contrast, give judges 

more room to interpret and adapt the law to new or unusual cases, ensuring that more 

types of harm can potentially be addressed, though at the cost of legal certainty. Both 

systems aim to achieve fairness and accountability, but they go about it in structurally different 

ways.  

• The way legal systems determine the scope of tort liability depends significantly on whether they 

follow a rules-based or principle-based structure. Each of these models uses a different method to 

define what kinds of interests are protected, and under what circumstances a person can claim 

compensation for harm.  

• EX-ANTE LIMITATION IN RULE-BASED SYSTEMS: In rules-based systems, such as German 

law and most common law jurisdictions, the scope of tort liability is limited ex ante—that is, in 

advance—by statutory provisions or well-defined categories developed through precedent.   

• LEGAL CONSEQUENCE: These systems explicitly identify which legal interests are protected 

and under what conditions. For instance, Section 823(1) of the German Civil Code (BGB) 

enumerates specific protected interests like life, body, health, freedom, property, and other 

absolute rights. This means the scope of liability is fixed: if a harm doesn’t fall within these 

predefined rights, no tort claim will succeed, no matter how real the damage feels. The legal 

consequence of this model is clear: the scope of protection is set by the legislature, and courts 

apply the law according to that pre-established list.  

• INTERPRETATION-BASED LIMITATION IN PRINCIPLE-BASED SYSTEMS: In contrast, 

principle-based systems, like French and Italian law, use broad, open-ended clauses—such 

as Article 1240 of the French Civil Code or Article 2043 of the Italian Civil Code—that impose 

liability for any wrongful conduct causing unjust damage.   

• LEGAL CONSEQUENCE: But since these codes don’t specify which rights are protected, 

the limits are defined through interpretation. Judges decide whether a harm deserves 

compensation by developing case law over time. In this structure, liability evolves, shaped by 

judicial reasoning and social values. The legal consequence is that protection is more flexible 

but less predictable: rights are not listed in advance, and courts decide which harms qualify by 

interpreting general clauses in light of the specific case.  

• COMMON GROUND ACROSS SYSTEMS: Despite these structural differences, all Western tort 

law systems share common ground in that they recognize and protect certain core interests. These 

include:  

◦ Physical integrity (such as bodily injury or health),  

◦ Property rights, and  

◦ Personality and privacy rights, including dignity, reputation, and image.  

• In civil law systems, these are classified as “absolute rights”—they are rights held against 

the world at large, and anyone who violates them can be held liable, regardless of a 

contractual relationship. These rights form the foundational layer of modern tort law across 

jurisdictions, offering a shared legal baseline for when harm must be compensated, whether the 

system is rigidly codified or judicially flexible.  

3) SCOPE OF PROTECTION:   

• ART. 2043 ITALIAN CIVIL CODE: The scope of protection under Italian tort law, particularly as 

outlined in Article 2043 of the Italian Civil Code, is both broad and evolving. This provision forms 



 

   

the backbone of Italy’s tort liability system and states that: “Any intentional or negligent act that 

causes an unjust harm to another obliges the person who committed the act to compensate 

for it.”This general and open-ended language does not specify exactly which types of harm or 

rights are protected, which gives courts considerable discretion in interpreting and applying the 

rule. Traditionally, tort law has focused on safeguarding absolute rights, such as life, bodily 

integrity, health, freedom, and property—rights that are enforceable against anyone, 

regardless of any prior relationship between the parties.  

• EXTENSION OF PROTECTION: However, over the past several decades, Italian case law has 

broadened this protection to include economic losses that arise even when no absolute rights are 

violated. This expansion means that Italian courts now recognize the possibility of tort liability 

for damages related to relative rights as well.  

• WHAT ARE RELATIVE RIGHTS: Relative rights are rights that stem from specific legal 

relationships, such as contracts, agency, or other legally regulated arrangements. They are 

not enforceable against everyone, but only against particular persons involved in the relationship. 

For instance, if a third party intentionally interferes with a contract between two parties and causes 

one of them financial loss, Italian courts may recognize that the injured party can claim damages 

under tort law—even though no absolute right has been breached.  

• This development shows a shift from the traditional idea that tort liability only protects 

universally enforceable rights. Now, under Italian jurisprudence, the law may protect the 

financial expectations and interests connected to contractual or specific legal relations, especially 

when  

harm is caused intentionally or through conduct that violates general principles of fairness or good 

faith.  

• In summary, while Article 2043 sets out a general framework for tort liability, its real scope has 

been extended by judicial interpretation to include both violations of absolute rights and, in 

some cases, unjustified interference with relative rights, particularly where economic harm 

results from such interference. This reflects a more modern and nuanced understanding of what 

kinds of harm deserve compensation in a complex social and economic legal environment.  

• CASE-ASSOCIAZIONE CALCIO TORINO V SOC. A.L.I. (1953): In the 1953 case, the entire 

Torino football team tragically died in a plane crash caused by the negligence of the airline 

company A.L.I..   

• CLAIM FOR COMPENSATION: The football club sued for compensation, claiming damages for 

the loss of their contractual rights with the players — that is, the credit rights they had to the 

players’ future performance. The club did not claim damage for any violation of absolute rights (like 

property or bodily injury), but rather the economic loss suffered due to the destruction of a legal 

relationship.  

• COURT'S DECISION: The court rejected the claim, holding that tort liability under Article 2043 of 

the Italian Civil Code only applies to harm done to absolute rights — such as life, physical integrity, 

property, and personal freedom. The credit rights the club had over the players were considered 

relative rights, meaning they only existed within the specific contractual relationships and were not 

protected against third parties. Because of this, the court refused to grant compensation, drawing a 

rigid line: only the violation of universally protected rights (those valid against everyone) could 

trigger tort liability.  

• CASE-S.P.A. TORINO CALCIO VS. ROMERO (1971): In contrast, the 1971 case involving the 

same football club marked a turning point.   

• SIMILAR FACTS, DIFFERENT OUTCOME: In S.p.a. Torino Calcio v. Romero, the club sued after 

the footballer Luigi Meroni was fatally struck by a car. Once again, the club sought compensation 

for the loss of economic value linked to its credit rights over the player. This time, however, the 

Court of Cassation reversed its earlier stance.  



 

   

• NEW PRINCIPLE: The court ruled that even damage to relative rights can be compensable under 

tort law, especially when the injury is serious and the interest in question has clear economic 

value. This broadened the interpretation of Article 2043, allowing for compensation when someone 

wrongfully causes harm that disrupts an existing contractual or credit-based relationship, even if it 

doesn’t involve traditional absolute rights.  

• LEGAL EVOLUTION OF ITALIAN TORT LAW'S PRINCIPLES FOR COMPENSATION: This  

decision signaled a legal evolution in Italy: courts began to recognize the growing importance of 

economic and relational interests in a modern society and the need to protect them under tort law. 

The 1971 ruling established that relative rights—such as those derived from contracts—can be 

protected when a third party’s wrongful act destroys or harms those interests.  

• In conclusion, these two cases illustrate the expansion of tort liability in Italian law: moving from 

a rigid focus on absolute rights (1953) to a more flexible and economically realistic model 

(1971) that recognizes the value of contractual and relational interests, and provides legal 

remedies when they are unjustifiably harmed.  

  

UNIT 19: REMEDIES AND PRODUCT LIABILITY  

  

1) REMEDIES IN TORT LAW:  

• WHAT ARE REMEDIES IN TORT LAW: In tort law, remedies are structured to address harm in 

different ways depending on the goal of the remedy—whether it’s to compensate, restore, or 

punish. Each type of remedy reflects a particular legal philosophy and practical function. 

Understanding the differences between them clarifies how legal systems balance justice and 

responsibility. Remedies in tort law are the legal means through which a person who has suffered 

harm due to another’s wrongful act is compensated or protected. Their primary purpose is to 

restore the injured party, as much as possible, to the position they would have been in had the 

tort not occurred. This reflects the broader goal of tort law: to correct imbalances caused by 

harm, ensure justice, and promote social order. Remedies serve several essential functions: 

They compensate victims for the losses they suffered—whether physical, economic, or 

emotional—thereby addressing the principle of distributive justice. They deter wrongful 

conduct by imposing legal consequences, encouraging individuals and institutions to act with care 

and responsibility. They affirm the rule of law, ensuring that those who violate legally 

protected rights are held accountable, whether or not a contractual relationship exists between 

the parties.   

• In practice, tort remedies can take various forms, such as monetary damages, orders for 

restitution, or injunctions (which prevent ongoing or future harm). Their usefulness lies in their 

adaptability: remedies can be tailored to fit the nature and severity of the harm, balancing 

fairness for both the injured party and the tortfeasor.  

• MONETARY DAMAGES:  Monetary damages refer to financial compensation awarded to the 

injured party to reflect the actual loss suffered. This includes both actual damage (such as 

hospital bills or property destruction) and loss of expected profit (like income a business 

failed to earn due to the damage). The amount is calculated based on causation—the victim 

must prove that the harm suffered was a direct and foreseeable result of the tortfeasor’s conduct.  

It is the most common form of remedy in both common and civil law systems.  

◦ RESTITUTORY DAMAGES (RESTITUITION TO THE INITIAL POSITION): Restitution to the 

original position, on the other hand, is a more specific remedy that aims not simply to give 

money, but to restore the victim to the exact state they were in before the tort occurred. 

For example, if someone’s property is wrongfully taken or damaged, restitution might involve 

physically returning the property or repairing it. However, this type of remedy is only 

awarded when it is both materially feasible (meaning the situation can be reversed in 

practical terms) and not unreasonably burdensome to the tortfeasor. Courts will assess  



 

   

whether the cost or difficulty of restoration is disproportionate to the benefit.  

◦ COMPENSATORY DAMAGES: Compensatory damages are a subset of monetary  

damages and are strictly tied to the idea of making the victim whole. The focus is entirely 

on the injured party’s loss, not on punishing the wrongdoer. It represents the heart of 

distributive justice in tort law—ensuring that harm is not left unaddressed. The victim 

must meet the burden of proof, showing the type and extent of damage, and linking it to the 

defendant’s wrongful act.   

• LEGAL REFERENCE: This principle is codified in legal provisions like Article 1223 of the Italian 

Civil Code, which makes clear that damages must cover both loss suffered (danno emergente) 

and loss of profits (lucro cessante).  

• PUNITIVE DAMAGES: Punitive damages, by contrast, go beyond mere compensation. Their 

primary purpose is punishment and deterrence. They are awarded not to restore the victim’s 

original situation, but to penalize the tortfeasor for particularly egregious or intentional wrongdoing 

and to discourage similar behavior in the future. In some cases, punitive damages also help to 

cover legal expenses or provide symbolic justice when actual harm is hard to quantify.   

• COMMON LAW VS CIVIL LAW'S APPROACHES ON PUNITIVE DAMAGES: While these 

damages are common in common law systems, especially the United States, where juries 

may award significant sums in egregious cases, civil law systems have traditionally resisted 

them due to their focus on restoration rather than punishment. However, European courts are 

becoming increasingly open to limited forms of punitive damages, especially in cases of fraud, 

discrimination, or gross misconduct.  

• DIFFERENCES BETWEEN MONETARY AND COMPENSATORY DAMAGES: Monetary 

damages and compensatory damages are closely related concepts in tort law, but they are not 

identical. The key difference lies in scope and purpose.  

• Monetary damages is a broad term that includes any financial compensation awarded to a 

victim in a legal dispute. It can cover various categories of loss—not only actual harm suffered 

but also potential future losses, punitive damages, restitution, and even liquidated damages in 

contract law. It is a general expression that refers to the form of remedy: money paid by the 

wrongdoer to the injured party.  

• Compensatory damages, on the other hand, are a specific type of monetary damages. Their 

exclusive purpose is to compensate the victim for the actual loss suffered due to the 

wrongful act. This includes both direct losses (like physical injury or property damage) and 

indirect losses (like lost income or diminished earning capacity). They are based on the principle of 

distributive justice, which aims to restore the injured party to the position they would have been in if 

the harm had never occurred.  

• SUMMARY: So while all compensatory damages are monetary, not all monetary damages 

are compensatory. For example, punitive damages are monetary but are not compensatory 

because their purpose is to punish, not to restore.  

• DIFFERENCES BETWEEN RESTITUTORY DAMAGES AND COMPENSATORY DAMAGES:  

Restitution to the original position—also known as restitutory damages or restitutio in integrum—is 

distinct from compensatory damages, although both aim to make the injured party whole. The key 

difference lies in what is being restored and how.  

• Restitution to the original position focuses on reversing the harm by putting the victim back in 

the exact position they were in before the wrongful act occurred. The goal is to undo the effects of 

the tort, not to assign a monetary value to the loss. It often involves returning property, undoing a 

transaction, or repairing what was damaged rather than simply paying for its value.  

• For example: If a car is wrongfully taken and can be returned undamaged, restitution would 

require giving the car back, not its monetary value. If a wall is unlawfully built on someone’s land, 

restitution might require demolishing the wall, not paying for the space.  



 

   

• Compensatory damages, in contrast, are awarded in money to compensate for the harm 

suffered, especially when physical restoration is impossible or impractical. They estimate 

the value of the damage and award it in currency rather than undoing the damage itself.  

• In essence: Restitution is about reversing the effects of the tort. Compensatory damages are 

about valuing the effects of the tort and paying for them.  

• Courts usually prefer restitution when: It is materially feasible (the harm can be reversed). It is not 

disproportionately burdensome for the tortfeasor. Otherwise, they award compensatory monetary 

damages instead.  

• In summary, while monetary and compensatory damages focus on restoring the victim, 

restitution seeks to undo the harm materially, and punitive damages aim to condemn and deter 

wrongful conduct. Their differences lie in the purpose, requirements, and legal justification behind 

each remedy, and their application reflects broader differences between civil and common law 

traditions.  

2) CASE STUDY: PUNITIVE DAMAGES  

• BMW OF NORTH AMERICA, INC VS GORE(1996): The BMW of North America, Inc. v. Gore 

(1996) case is a landmark decision by the U.S. Supreme Court that reshaped how courts evaluate 

punitive damages in the context of constitutional law.  

• Facts of the Case: Dr. Ira Gore purchased a new BMW vehicle in Alabama. Unbeknownst to him, 

the car had been repainted before the sale due to acid rain damage during transit. BMW had a 

company policy of not disclosing repairs to customers if the cost of the repair was less than 3% of 

the vehicle’s price, and thus sold it as “new.” After learning of the repainting, Dr. Gore sued BMW 

for fraudulent concealment.  

• Initial Award: A jury awarded him $4,000 in compensatory damages (the amount the repainting 

allegedly reduced the car’s value), and an additional $4 million in punitive damages, meant to 

punish BMW and deter similar practices. The Alabama Supreme Court later reduced the punitive 

award to $2 million, but BMW appealed to the U.S. Supreme Court, arguing that the punitive 

award was excessive and unconstitutional.  

• Constitutional Question: The central legal issue became whether the punitive damages were so 

grossly excessive as to violate the Due Process Clause of the Fourteenth Amendment of the U.S. 

Constitution. That clause prevents states from imposing arbitrary or overly harsh penalties without 

fair legal procedures.  

• Supreme Court Holding: The U.S. Supreme Court ruled in favor of BMW, holding that the $2 

million punitive damages award was unconstitutional. It stated that punitive damages must be 

reasonable and proportionate to the actual harm and necessary to achieve the state’s 

interests in punishment and deterrence.  

• The Court’s Justification Criteria: The Court laid out three key guideposts that lower courts 

should use to evaluate whether a punitive damages award is excessive:  

• 1. Degree of Reprehensibility: How morally blameworthy was the defendant’s conduct? This 

is the most important factor. BMW’s conduct was found to be deceptive, but not violent, malicious, 

or life-threatening.  

• 2. Ratio to Compensatory Damages: There must be a reasonable proportion between the 

punitive award and the actual damages suffered. In this case, the punitive award was 500 times 

the $4,000 compensatory award, which the Court considered excessive.  

• 3. Comparison with Civil or Criminal Penalties: Courts must consider how the punitive 

damages compare to statutory fines or criminal penalties for similar misconduct. Here, the fine 

BMW would have faced under Alabama law for such an offense was much lower than the award 

given by the jury.  

• Significance: This case set a constitutional limit on punitive damages, establishing that while 

punitive awards are permitted, they must respect due process and not be arbitrary or 



 

   

overwhelmingly disproportionate. It became a benchmark case for evaluating punitive damages in 

both tort and consumer protection litigation.  

3) NON-PECUNIARY LOSSES  

• NON-PECUNIARY LOSSES (COMMON LAW): Non-pecuniary losses refer to forms of harm that 

do not directly affect a person’s financial situation but instead impact their emotional, 

psychological, or personal well-being.   

• WHEN JUSTIFIED: These damages are commonly awarded in cases involving personal 

injuries, violations of dignity, breaches of privacy, or any infringement on personality rights. 

They recognize the harm done to the victim’s quality of life, physical and emotional suffering, or 

sense of identity.  

• FOR RELATIVES: In some cases, especially when the injury is fatal or extremely serious, such 

damages may also be awarded to close relatives of the victim to compensate for their emotional 

distress or loss of companionship.  

• NON-PATRIMONIAL LOSS (CIVIL LAW): Non-patrimonial loss refers to harm that does not affect 

the victim’s financial or economic assets. In other words, these damages are not about lost 

money, income, or property, but about the impact on the person’s emotional state, dignity, 

or quality of life. When a court awards compensation for non-patrimonial loss, it is recognizing 

that the victim has suffered real harm—such as pain, emotional distress, or loss of enjoyment of 

life—even though that harm cannot be measured in financial terms. These damages aim to  

restore a sense of justice, not to replace lost wealth. These losses are distinct from pecuniary 

damages because they do not correspond to any measurable financial expense or lost income. 

For example, suffering pain after a car accident or losing the ability to enjoy life because of a 

disability are considered non-pecuniary harms. All major European tort law systems recognize this 

type of compensation, though they vary in how they determine the amount and in the degree of 

protection they provide.  

• COMPARATIVE SYSTEMS: All European tort law systems recognize the right to compensation for 

non-pecuniary losses, but they differ in how they approach and regulate this type of damage. 

While the underlying principle—that emotional, physical, or psychological harm deserves 

redress—is widely accepted, the legal mechanisms and standards vary across 

jurisdictions. Some countries have developed more detailed rules or guidelines for courts to 

follow, including reference tables that suggest typical compensation amounts for specific 

injuries(common law). Others leave greater discretion to judges, relying on case-by-case 

evaluations(civil law). As a result, two people suffering similar harm in different European 

countries might receive different levels of compensation, depending on how their legal systems 

balance fairness, consistency, and judicial flexibility in this area.  

• ASSESSMENT OF NON-PECUNIARY DAMAGES: Unlike economic damages, the assessment of 

non-pecuniary loss does not follow a rigid formula.   

• NO RIGID TARIFFS: There are no fixed tariffs that apply automatically; instead, courts attempt to 

reach consistency by comparing similar cases.   

• COMPARABILITY: In making this assessment, judges consider factors such as the seriousness of 

the injury, how long the suffering lasts, and the long-term impact on the victim’s life.   

• KEY FACTORS: In some jurisdictions, the way the tortfeasor behaved—whether the conduct 

was especially malicious or negligent—can influence the final amount awarded. While there 

is flexibility in evaluation, some legal systems have developed tables or guidelines for 

certain injuries (like the loss of a limb or an eye), and in some instances, legislation provides 

predetermined sums for specific harms. This blend of discretion and structured assessment 

reflects the challenge of putting a value on intangible harm while striving for fairness across similar 

cases.  

4) COMPARATIVE PERSPECTIVE: PECUNIARY AND NON-PECUNIARY DAMAGES:   

• UK SUPREME COURT, COX VS ERGO VERSICHERUNG AG (2014): The UK Supreme Court  



 

   

case Cox v. Ergo Versicherung AG (2014) highlights a significant comparative perspective on how 

pecuniary and non-pecuniary damages are treated in German and English law following a fatal 

accident.   

• FACTS: Major Cox, a British army officer stationed in Germany, was killed in a traffic accident. His 

widow, Katerina, eventually returned to the UK, began a new relationship, and had children.   

• LEGAL ISSUE: The legal issue centered on the types of damages she could claim—specifically, 

whether and how both financial (pecuniary) and emotional (non-pecuniary) losses would be 

compensated under the relevant legal system.  

• GERMAN LAW'S APPROACH:   

• PECUNIARY LOSS: Under German law, pecuniary loss is addressed by §844(2) of the  

Bürgerliches Gesetzbuch (BGB), which allows for compensation when the deceased was legally or 

potentially responsible for supporting another person. The compensation is typically calculated as 

an annuity, reflecting the expected duration and amount of financial support that would have been 

provided.   

• NON-PECUNIARY LOSS: Regarding non-pecuniary loss, German law does not automatically 

compensate for emotional grief unless the bereavement causes a medically recognized mental 

illness comparable to physical injury. This sets a high threshold for recovery.  

• ENGLISH LAW (FATAL ACCIDENTS ACT 1976): In contrast, English law—specifically the Fatal 

Accidents Act 1976—takes a more inclusive but also more rigid approach.   

• PECUNIARY LOSS: For pecuniary losses, English law prohibits courts from considering whether 

the surviving spouse has remarried or is likely to remarry when assessing compensation, thereby 

protecting the widow from financial penalties due to her personal life choices after the loss.   

• NON-PECUNIARY LOSS: For non-pecuniary losses, English law provides bereavement damages 

through a fixed lump sum payment (currently £12,980 per eligible family member), without 

requiring any evidence of psychological harm. This ensures predictable compensation but limits 

judicial flexibility and individual tailoring of awards.  

• MAIN DIFFERENCES BETWEEN GERMAN AND ENGLISH LAW: The main legal differences are 

clear: German law factors in remarriage when calculating support, reflecting a more 

individualized but economically strict model. English law deliberately excludes remarriage from 

consideration, upholding a moral protection of the survivor’s future life.   

• BEREAVEMENT COMPENSATION: On emotional damages, Germany offers potentially higher 

compensation but only for medically serious trauma, while England provides automatic, 

though modest, bereavement compensation regardless of medical impact. This comparative 

example illustrates how legal systems balance emotional recognition, financial logic, and societal 

values in the context of wrongful death.  

• MAIN DIFFERENCES BETWEEN BEREAVEMENT COMPENSATION IN GERMANY AND UK:  

Bereavement in legal terms refers to the emotional suffering experienced by a person 

following the death of a close relative. Different legal systems take varying approaches to 

recognizing and compensating for this kind of non-pecuniary loss.  

• In English law, bereavement is formally recognized and compensated under the Fatal 

Accidents Act 1976. It allows certain close relatives (such as a spouse, civil partner, or parents of 

a deceased minor) to receive a fixed lump sum, currently £12,980, known as a bereavement 

award. This amount is granted without requiring any proof of emotional or psychological harm, and 

applies uniformly across qualifying cases. The law excludes many close relations (e.g. siblings or 

adult children), and the amount does not vary based on the actual depth of grief. The goal is to 

provide symbolic acknowledgment of loss, not to assess or remedy individual suffering.  

• In German law, bereavement is treated much more narrowly. Traditionally, emotional 

suffering from the death of a loved one did not qualify for compensation unless it resulted in 

a medically recognized mental disorder, such as severe depression or post-traumatic 

stress. The focus is not on grief itself, but on demonstrable psychiatric harm, treated similarly to 



 

   

physical injury. While recent reforms and court decisions have started to soften this position 

slightly, automatic bereavement compensation does not exist. Instead, courts may award damages 

only when the suffering reaches an exceptional threshold.  

• In summary, English law grants a symbolic, fixed bereavement payment to eligible parties without 

proof of harm, while German law requires medical-level psychological damage for any 

compensation, offering no automatic remedy for ordinary grief.  

• NON-PECUNIARY DAMAGES-RYANAIR DELAY CASE (GIUDICE DI PACE DI BARI 13.3.2021):  

In the Ryanair delay case decided by the Giudice di Pace di Bari on 13 March 2021, the Italian 

court recognized and awarded non-pecuniary damages for emotional harm caused by a flight 

delay — an important development in how courts assess intangible suffering in consumer 

contexts.  

• Facts of the Case: A father had booked a Ryanair flight to attend his son’s graduation ceremony 

in Milan, a deeply meaningful personal event. Due to a 12-hour delay in the flight, he missed the 

ceremony entirely, leading not only to the loss of a planned trip but also the unique emotional 

experience of witnessing his child’s milestone achievement.  

• Legal Claim: The father sued Ryanair for damages, claiming not only reimbursement for his 

financial losses (ticket and related expenses) but also compensation for emotional harm — the 

disappointment, frustration, and personal distress caused by missing a once-in-a-lifetime moment.  

• Court’s Decision and Damage Breakdown:  The Giudice di Pace ruled in favor of the plaintiff 

and awarded three types of damages: €250 as economic loss: This likely covered the 

inconvenience or lost value of the service not provided as expected — a typical remedy under EU 

Regulation 261/2004, which governs air passenger rights. €73 for reimbursement of actual 

expenses: This covered direct financial costs like the airfare or any other expenses incurred due 

to the failed trip.€500 for non-pecuniary loss: This was the most notable part of the decision. The 

court recognized the emotional suffering and moral damage resulting from the father’s inability to 

attend the ceremony. The award acknowledged the value of personal experiences and family 

relationships, not just financial harm.  

• Importance of the Ruling: This case reflects an expansive interpretation of non-pecuniary 

damages in Italian tort law and consumer law, showing how courts are increasingly willing to 

compensate for emotional harm, especially when significant personal moments are affected. It 

reinforces that not all compensable damage must be tied to financial loss — personal 

disappointment and moral frustration can also have legal relevance.  

5) PRODUCT LIABILITY  

• PRODUT LIABILITY DEFINITION: Product liability in tort law refers to the legal 

responsibility of manufacturers, producers, suppliers, or sellers for harm caused by 

defective products. If a product is unreasonably dangerous due to a design flaw, 

manufacturing defect, or lack of adequate warnings, and it causes injury or damage, those 

responsible for placing the product on the market may be held liable—even without proof of 

fault, under strict liability rules in many jurisdictions.  

• The usefulness of product liability lies in its ability to protect consumers and promote 

safer products. It ensures that businesses who profit from distributing goods are also 

accountable for ensuring their safety. This legal framework shifts the burden of loss from 

injured individuals to those better positioned to prevent harm, insure against risk, or spread 

costs, thereby reinforcing both public safety and market accountability.  

• PRODUCT LIABILITY-BACKGROUND: Product liability became a major issue in tort law 

during the second half of the 20th century, largely due to the rise of mass production and 

increasingly complex global distribution chains. Traditional tort law, which required proof of 

fault and a direct contractual relationship, often left consumers without an effective legal 

remedy when they were harmed by defective goods. This was especially problematic in 



 

   

modern economies, where products are commonly purchased through intermediaries or 

given as gifts, distancing the injured person from the original producer.  

• EXAMPLE.MR WHITE AND THE MICROWAVE: A clear example is the fictional case of Mr. 

White, who receives a microwave as a gift. When the microwave explodes due to a hidden 

manufacturing defect, Mr. White suffers injuries and property damage. Because he did not 

buy the product himself, he cannot sue for breach of contract. Under traditional tort rules, he 

would need to prove that the manufacturer was at fault (e.g. failed to meet industry 

standards), and that the defect directly caused his injury—two elements that are technically 

and legally difficult to demonstrate, especially for an ordinary consumer.  

• EU DIRECTIVE 85/374/EEC: Sets a strict liability regime for producers in the EU. To 

address these issues, the European Union introduced Directive 85/374/EEC, establishing a 

strict liability regime for defective products. This framework allows victims to claim 

compensation without needing to prove the manufacturer’s negligence. The focus instead is 

on the product itself and whether it posed an unreasonable safety risk. The directive’s 

purpose is to shift the burden of loss to producers who are better equipped to manage and 

insure against industrial risks.  

• DEFECTIVE PRODUCT-DEFINTION: Under this directive, a product is considered defective 

if it is not as safe as consumers are reasonably entitled to expect. Courts assess this based 

on:  

• How the product was presented (labeling, warnings, instructions),  

• How it could reasonably be used by the public, and  

• The circumstances at the time it was marketed (i.e., whether newer knowledge or 

technologies were available).  

• TYPES OF DEFECT: There are three main types of product defects:  

◦ 1. Manufacturing defects, where something went wrong during production, making a single  

unit unsafe.  

◦ 2. Design defects, where the entire product line is dangerous due to a flawed blueprint or 

concept.  

◦ 3. Failure to warn, when the product lacks sufficient instructions or warnings about 

nonobvious risks.  

• SUMMARY: This system of strict liability in product law promotes consumer protection, 

encourages safer product design, and spreads the cost of injuries across the producers and 

insurers, rather than leaving it with the injured individuals.  

• PRODUCER'S DEFENSES: In the European product liability regime under Directive 

85/374/EEC, producers are held strictly liable for harm caused by defective products, but they 

are allowed to defend themselves by proving certain exceptions. These defenses are limited 

and must be clearly demonstrated by the producer to avoid liability. They include the 

following:  

• 1. Non-distribution defense: The producer can escape liability if they can prove that 

they did not put the product into circulation. For example, if a product was stolen or sold by 

someone without the producer’s authorization, this defense may apply.  

• 2. Post-distribution defect: If the product was safe when it left the producer’s control 

but became defective only afterward—perhaps due to mishandling during transport or poor 

storage by a retailer—the producer cannot be held liable.  

• 3. Product not intended for sale or distribution: If the item was never meant for 

commercial use—for instance, a prototype or sample not intended for consumer markets—

then liability under the directive does not apply.  

• 4. Compliance with mandatory regulations: A producer is not liable if the defect 

exists solely because they followed binding government regulations. If a public authority 



 

   

required the design or composition that made the product defective, the producer can invoke 

this defense.  

• 5. Development risk (Article 7(e) of the Directive): This is one of the most debated 

defenses. It allows the producer to avoid liability for design defects that could not have been 

detected based on the scientific and technical knowledge available at the time the product 

was put into circulation. This is sometimes referred to as the “state of the art” defense.  

• DEFINITION OF DEVELOPMENT RISK: Development risk refers to a legal defense 

available to producers under product liability law, particularly in the EU Directive 85/374/EEC. 

It allows a producer to avoid liability for a product defect if the defect could not have been 

discovered at the time the product was placed on the market, even with the best scientific 

and technical knowledge available.  

• In clearer terms: Development risk means that a producer is not liable if the product’s 

defect was undetectable based on the state of scientific knowledge at the time of 

production. This applies especially to design defects, where the entire product type is 

flawed, not just one specific item.  

• Example: If a new medical device is developed using all available safety research and later 

causes harm due to a risk that no expert could have foreseen at the time, the producer might 

invoke the development risk defense.  

• Important Clarification:  

• • Only applies to design defects, not manufacturing errors.  

• • It is not a free pass—producers must prove that no one could have reasonably 

known about the defect at the time.  

•   

• PRODUCT DEVELOPMENT RISK-BGH CASE (1995): Important case – BGH 1995: In this  

German case, a girl was injured by an exploding mineral water bottle. The bottle had a small chip, 

and the explosion was unexpected. The court determined that the problem was not due to the 

design of the bottle but to a manufacturing defect—meaning that proper care should have 

prevented it. As a result, the development risk defense was rejected, because it only applies to 

design defects, not manufacturing errors.  

• Rationale: Manufacturing defects are usually preventable through quality control, and 

their existence suggests a lapse in execution, not a lack of scientific knowledge. Therefore, 

this defense is limited to cases where an entire product design—despite following the best 

knowledge available —turns out to be flawed in hindsight. • Scope of the Directive and 

Burden of Proof:  

• The product liability directive applies to:  

• • Personal injury or death caused by defective products.  

• • Damage to private property, such as household items, but not commercial property 

or items used in business.  

• VICTIMS MUST PROVE: To succeed in a claim, the injured party must prove three elements:  

• 1. That damage occurred (e.g., bodily harm or property damage),  

• 2. That the product was defective, meaning it was not as safe as expected, and  

• 3. That there was a causal link between the defect and the damage.  

• SUMMARY: This framework offers strong protection to consumers while giving producers 

limited, structured opportunities to defend themselves—especially in cases involving cutting-

edge technologies or unforeseen risks at the time of production.  

• DIFFERENCES BETWEEN BGH AND BGB (GERMAN CIVIL LAW): In German civil law:  

• BGB stands for “Bürgerliches Gesetzbuch”, which is the German Civil Code. It is the 

main written law that contains all the general rules about private law, like contracts, 

torts, family, and property.  



 

   

• BGH stands for “Bundesgerichtshof”, which is the Federal Court of Justice. It is Germany’s 

highest court for civil and criminal matters, and it interprets the rules written in the BGB by 

deciding actual cases.  

• In short: The BGB is the book of laws, while the BGH is the top court that applies and 

explains those laws in real situations.  



 

   

  

UNIT 20: PROPERTY LAW  

  

1) FOUNDATIONS OF PROPERTY LAW:   

• DEFINITION OF PROPERTY LAW: Property law is the branch of private law that regulates 

the ownership and use of resources, both tangible (like land or physical objects) and 

intangible (like intellectual property). At its core, it establishes the legal framework for 

determining who has rights over a thing, what those rights entail, and how they can be transferred, 

protected, or limited. This area of law ensures stability in legal relationships over goods and 

enables transactions by defining clear rules about acquisition, protection, and loss of property 

rights. It is foundational to both individual autonomy and economic organization in society.  

• ERGA OMNES: Property rights (RIGHTS IN REM) are enforceable against anyone (erga 

omnes) who interferes with the object, unlike contractual or tortious rights which are 

enforceable only against particular individuals. Unlike contractual rights, which bind only the 

parties involved, property rights are enforceable against everyone (erga omnes)—meaning the 

right-holder can exclude all others from interfering with their possession or use of the object. 

Property law governs not just ownership, but also more limited rights such as possession, usufruct, 

servitudes, and mortgages.  

• RIGHTS IN REM VS RIGHTS IN PERSONAM: In legal systems, rights are commonly divided into 

rights in rem and rights in personam, depending on their nature and scope of enforceability.  

• RIGHTS IN REM (absolute rights): A right in rem (Latin: in re = “in a thing”) is a legal entitlement 

that attaches to a thing and can be asserted against anyone who interferes with it.   

• NATURE OF RIGHTS IN REM: These rights are absolute and universal. They do not arise from 

any specific relationship between individuals, but rather from the holder’s legal authority over a 

certain object. Rights in rem are legal rights that a person holds directly over a thing, and they are 

enforceable against anyone who interferes with that right.   

◦ Unlike rights in personam, which arise from specific legal relationships between 

individuals (such as contracts or obligations), rights in rem do not depend on any 

personal relationship. Instead, they grant a type of control or authority over a tangible or 

intangible object. These rights typically include the power to use the thing, benefit from it, 

and exclude others from interfering with it.   

• Because they are “absolute” in nature, they apply universally — not just against one party, 

but against the world at large. For example, ownership of a piece of land or a vehicle is a right in 

rem: the owner may enforce that right against anyone who tries to use, damage, or claim the 

property unlawfully.  

• EXAMPLES OF RIGHTS IN REM: Property rights (such as ownership, usufruct, or mortgage 

rights) are typical examples. For instance, if you own a car, you have a right in rem to that car— 

meaning you can exclude anyone in the world from using or damaging it.  

• RIGHTS IN PERSONAM (relative rights): A right in personam (Latin: in personam = “against a 

person”) is a relative right that arises from a specific legal relationship or obligation between 

two or more individuals. These rights are only enforceable against the specific person who owes 

the obligation. Contracts and obligations in tort are the main sources of rights in personam.   

• EXAMPLES OF RIGHTS IN PERSONAM: For example, if you buy a car and haven’t paid yet, the 

seller has a right in personam against you to receive payment. Similarly, if someone scratches 

your car, your claim for compensation against that person is a right in personam—it applies only to 

the wrongdoer.  

• Summary of Key Differences:   

• Scope of enforcement: Rights in rem apply against everyone; rights in personam apply only 

against specific persons.  



 

   

contracts or torts.  se 

• Origin: Rights in rem come from property or ownership; rights in personam come from  

• Nature: Rights in rem are absolute; rights in personam are relational and based on duties 

owed by individuals.  

• ECONOMIC JUSTIFICATION FOR PROPERTY LAW-TRAGEDY OF THE COMMONS (HARDIN  

1968): The economic justification for property law is closely tied to the concept of the “tragedy of 

the commons,” a theory introduced by Garrett Hardin in 1968.   

◦ COMMON GOODS PROBLEM: This theory illustrates what happens when resources are both 

rivalrous — meaning one person’s use diminishes what’s available to others — and non-

excludable — meaning no one can be easily prevented from accessing them.   

◦ OVERUSE PROBLEM: When access is free, each user has no incentive to conserve the 

resource, leading to depletion. A classic example would be open grazing land or fisheries.   

◦ COLLECTIVE INEFFICIENCY: When everyone is free to use such a resource, individuals are 

incentivized to extract as much benefit as possible without regard for the overall sustainability 

of the resource. This results in overuse and eventual depletion, as no one bears the full cost 

of their consumption.  

• PURPOSE OF PROPERTY LAW (ECONOMIC PERSPECTIVE): Property law, from an economic 

perspective, helps to resolve this inefficiency by assigning legal ownership and exclusive 

rights over things. By giving people secure property rights, the law provides an incentive to use 

resources responsibly.   

◦ INCENTIVE TO WORK: Ownership encourages individuals to work, produce, and invest, 

because they know they will personally benefit from their efforts.   

◦ INCENTIVE TO MAINTAIN AND IMPROVE: It also motivates them to maintain and improve 

what they own, since they will reap the future advantages of such improvements.   

◦ AVOIDANCE OF CONFLICT: Additionally, when property is clearly defined and legally 

protected, it reduces the potential for conflict over who can use or control a resource.   

◦ SUPPORT FOR MARKET ECONOMY: Finally, property law supports a market economy by 

enabling goods to be transferred through voluntary exchange, allowing resources to move 

toward their most valued and efficient uses. In this way, the legal system underpins both 

economic productivity and social cooperation.  

2) OBJECTS AND CLASSIFICATION OF PROPERTY:   

• OBJECTS OF PROPERTY RIGHTS (RIGHTS IN REM): Property law concerns itself with rights 

over “things” — the legal term used to describe objects or goods that individuals can own or 

control through rights in rem.   

• RIGHTS IN REM OVER THINGS: These rights allow someone not only to use a thing, but also to 

exclude others from it, dispose of it, and, in some cases, benefit financially from it. Importantly, 

property law does not treat all things the same way.   

• SCOPE OF PROPERTY LAW: It distinguishes between different categories of goods, 

primarily based on how they physically exist and how they behave in space. Two central legal 

distinctions in this regard are between movable and immovable goods, and between tangible 

and intangible goods.  

• MOVABLE GOODS: Movable goods are objects that can be transferred from one place to 

another without losing their essential character or structure. Typical examples include 



 

   

personal items like smartphones, books, or clothing. These goods can be easily transported 

and are usually the subject of everyday ownership and trade.  

• IMMOVABLE GOODS: Immovable goods, on the other hand, refer to items that are fixed to a 

specific location and cannot be moved without being damaged or fundamentally changed. The 

most common examples are land and buildings. Because of their permanence and importance, 

immovable goods often require special legal treatment, including registration systems and stricter 

transfer formalities.  

• TANGIBLE GOODS: Tangible goods are physical objects that can be touched, seen, or physically 

possessed. This includes most items of personal property, such as furniture, vehicles, or 

tools.   

• INTANGIBLE GOODS: In contrast, intangible goods (or intangible assets) are non-physical in 

nature — they cannot be touched but still have value and can be legally owned or transferred. 

These include intellectual property rights (such as patents or copyrights), stocks, or digital 

assets. Property law recognizes and protects rights in both tangible and intangible goods, but the 

legal mechanisms for controlling, transferring, and enforcing rights over them may differ 

substantially depending on their nature.  

• CIVIL LAW TRADITION: In civil law systems, property law is generally treated as a unified and 

coherent body of rules that applies equally to both movable and immovable goods, as well as to 

tangible and intangible assets. The key organizing principle is the absolute right of ownership 

(dominium), which confers a single, general right that can be exercised over any type of 

property, regardless of its physical or economic characteristics. This right of ownership 

encompasses the full set of legal powers — to use, to enjoy, to transfer, and to exclude others — 

and applies uniformly to both tangible items like a car or a house, and intangible items like a 

copyright or a digital token. In this framework, distinctions such as movable versus 

immovable or tangible versus intangible are relevant for determining the legal procedures 

of transfer, registration, or taxation, but they do not fragment the legal structure of property 

rights themselves.  

• COMMON LAW TRADITION: By contrast, the common law tradition takes a dualistic 

approach, splitting property law into two separate domains: land law (or real property law)-

>immovable, tangible goods and personal property law-->movable, tangible or intangible 

goods.   

◦ Land law governs rights over immovable property, such as land and buildings, and is 

typically characterized by a rich set of historical concepts like freehold, leasehold, and 

estate interests. This area is highly formalized and subject to rules that reflect the long-

term social and economic significance of land ownership.   

◦ On the other hand, personal property law governs movable goods and includes both 

tangible items (like personal belongings, vehicles, and goods) and intangible assets (like 

shares or intellectual property rights). This branch tends to be more flexible and is often 

governed by different principles, such as possession and delivery, rather than the 

extensive registration systems seen in land law.  

• In summary, civil law systems treat property law as a single, overarching field, applying 

consistent concepts and doctrines across all kinds of goods, while common law systems 

distinguish between different categories of property, applying separate sets of rules to land and to 

personal possessions. This division in the common law reflects a deeper historical and conceptual 

differentiation, whereas the civil law emphasizes legal unity and the generality of ownership rights.  

3) COMPARATIVE SYSTEMS: CIVIL VS COMMON LAW  

• CIVIL LAW SYSTEM OF PROPERTY: In comparative terms, civil law systems view property 

through a unified and comprehensive legal framework. This means that whether the asset is 

movable (like a car or a piece of jewelry) or immovable (like land or a building), the rules governing 

ownership are rooted in the same fundamental concept.  



 

   

• ABSOLUTE RIGHTS OF OWNERSHIP:  The hallmark of this tradition is the idea of absolute 

ownership, which grants the right-holder full and exclusive control over the object, subject 

only to legal limitations such as zoning laws, environmental restrictions, or easements. This 

absolute ownership includes the rights to use the property, derive its benefits, transfer it to others, 

destroy it, or exclude anyone from interfering with it.   

• LEGAL VARIATIONS: However, civil law also recognizes that certain procedural distinctions 

may apply depending on the type of property.   

◦ For instance, transferring ownership of land often requires a formal written deed and 

registration, while transferring movable goods may only require delivery. Likewise, security 

rights (like mortgages or pledges) operate differently depending on whether the underlying 

asset is movable or immovable. Still, these are variations in application, not in the  

underlying nature of the ownership right itself. This concept is deeply embedded in key 

national codes.   

• The French Civil Code (Art. 544) defines ownership as the “right to enjoy and dispose of 

things in the most absolute manner”, emphasizing its strength while noting that it must not 

violate public law.   

• The German Civil Code (BGB §903) gives similar breadth to owners, allowing them to use their 

property at will and to exclude others, provided they respect statutory limits or third-party rights.   

• Similarly, the Italian Civil Code (Art. 832) declares that the owner may enjoy and dispose of 

things fully and exclusively, but always within the bounds of law.  

• The Draft Common Frame of Reference (DCFR): Ownership is the most comprehensive 

property right a person can have, including the power to use, enjoy, modify, destroy, dispose of, 

and recover the property, subject to applicable law or rights granted to others. It is an academic 

model intended to harmonize European private law, echoes this civil law understanding. It 

describes ownership as the most complete form of property right, granting the holder the power to 

use, modify, destroy, transfer, and reclaim the asset, so long as those actions respect any legal or 

contractual limitations.  

• SUMMARY OF CIVIL LAW APPROACH TO PROPERTY LAW: In essence, civil law systems 

revolve around a concept of unitary, absolute, and exclusive ownership. This contrasts with 

common law traditions, where property is fragmented into different categories and estates. Civil 

law prioritizes clarity and coherence by placing all assets under a single doctrine of 

ownership, while still recognizing practical distinctions in how different goods are handled under 

the law  

• COMMON LAW TRADITION: In the common law tradition, property law does not operate under a 

single, unified concept of ownership like in civil law systems. Instead, it evolved out of feudal 

relationships, which created a distinct division between land (real property) and personal 

property (movables and intangible rights). These two branches are governed by separate 

principles and doctrines, and the rights recognized within them are shaped by historical and 

institutional developments.  

• LAND LAW (REAL PROPERTY): Land law, or real property law, is based on the idea that the 

Crown is the ultimate owner of all land. Individuals do not technically “own” land in an absolute 

sense; rather, they hold rights or interests in land, which are known as “estates”.  

• DOCTRINE OF ESTATES: This structure originates from the doctrine of estates, under which 

individuals were granted use and possession of land for varying periods and under specific 

conditions. These estates determine how long someone can occupy the land and what they can do 

with it.  

• The Property Act of 1925 in England significantly modernized land law by reducing the 

complexity of landholding and limiting the number of legal estates to just two:  

◦ The fee simple, which is the closest equivalent to full ownership. It grants the holder 

indefinite rights to occupy and use the land, subject to law.  



 

   

◦ The term of years, which gives the holder exclusive possession for a defined, limited period 

(e.g. a lease or tenancy).  

• PERSONAL PROPERTY LAW: On the other hand, personal property law governs movable 

goods and intangible rights—the latter often referred to as “choses in action” (things that 

can be claimed or sued for, like debts, shares, or intellectual property). Unlike land, personal 

property can be owned absolutely.   

• CONCEPT OF "TITLE" IN PERSONAL PROPERTY LAW: The key legal concept here is “title”, 

which signifies the right to exclusive possession and control over a tangible item (chattel) 

or an intangible asset. Unlike real property, personal property can change hands more easily and 

is not subject to feudal or estate-based structures.  

• In summary, common law property is fragmented. It does not recognize a universal notion of 

ownership. Instead, it divides assets into land and personal property, each governed by its own 

legal logic. Land rights are still shaped by historical feudal concepts, while personal property 

follows rules centered on possession, title, and transferability. This dual structure marks a 

fundamental departure from the civil law model of unified, absolute ownership. In common law 

systems, particularly in England and jurisdictions influenced by English law, land law operates 

under a distinct and historical framework that differs significantly from how other types of property 

are treated. The core features that structure land law include the doctrine of estates, and the 

modern classifications of fee simple and term of years. Understanding these concepts 

requires recognizing that common law does not treat land ownership as absolute, but rather as a 

system of rights held over time and under specific conditions.  

• Land Law: Purpose and Nature: Land law is the area of law that governs the rights people 

have in land—what they can do with land, how they can transfer those rights, and how those 

rights are protected. Its purpose is to provide a structured system for the use, occupation, and 

transfer of land, balancing individual rights with long-term stability and the public interest. 

Historically, land law was also designed to secure allegiance to the Crown, as the Crown 

remained the legal owner of all land. This principle still shapes the legal logic of land tenure 

today.  

• Doctrine of Estates: The Core Framework: The doctrine of estates is the foundational principle 

of common law land law. It asserts that no one but the Crown truly owns land in an absolute 

sense. What individuals have are estates in land, meaning legal interests that entitle them to use 

and enjoy the land for certain durations and under certain conditions. An “estate” here refers to a 

time-based right to possess and control land, not a physical portion of the land itself. This 

doctrine reflects the feudal origins of English land law, where land use rights were allocated based 

on service, loyalty, and tenure, rather than pure ownership.  

• Fee Simple: The Closest to Ownership: The fee simple estate (also called a fee simple 

absolute) is the most extensive and durable estate a person can hold in land under the 

doctrine of estates. It grants the holder the right to possess the land indefinitely, subject only to 

legal restrictions (like zoning laws or taxation). The holder can sell, lease, mortgage, or pass the 

land to heirs, and this estate continues until the line of inheritance dies out. Although it does not 

confer absolute ownership in the civil law sense—because the Crown remains the ultimate 

owner—it functions like ownership in practical terms.  

• Term of Years: Limited Duration Rights: A term of years is a fixed-period estate in land— 

essentially what we would call a lease. It gives the holder the right to exclusive possession of the 

land for a set period, whether a week, a year, or 99 years. The holder of a term of years is a 

tenant, and the landlord (usually the fee simple holder) remains the reversionary interest holder—

the land “reverts” back to them once the term ends. A term of years can be sold or inherited (if 

long enough), but the rights it grants are temporary.  

•   



 

   

• Why This Structure Exists: The system of estates, including fee simple and term of years, was 

developed to maintain continuity of land ownership, ensure clarity of land rights, and allow 

flexibility in how land is used and transferred. It also reflects the feudal and hierarchical history of 

English law, where different individuals could hold different rights over the same land at the same 

time (e.g., a lord, a tenant, and a subtenant).  

• In sum, land law in common law systems does not grant full ownership in the civil law 

sense. Instead, it operates through a structured set of legal interests or estates, with fee 

simple representing the most complete interest possible, and term of years offering a 

temporary but enforceable right to possess land. This system allows for legal precision, 

flexibility in land use, and historically, the preservation of Crown sovereignty over the land. The 

system of estates, including fee simple and term of years, was developed to maintain continuity 

of land ownership, ensure clarity of land rights, and allow flexibility in how land is used and 

transferred. It also reflects the feudal and hierarchical history of English law, where different 

individuals could hold different rights over the same land at the same time (e.g., a lord, a tenant, 

and a subtenant).   

4) INTELLECTUAL PROPERTY AND THE LIMITS OF OWNERSHIP:  

• INTANGIBLE GOODS IN CIVIL LAW: In civil law systems, property law has historically focused 

on tangible, physical objects, meaning things that can be touched or physically controlled. These 

are referred to as corporeal goods.   

• LEGAL DEFINITION IN GERMAN LAW: This limitation is explicitly stated in provisions such as 

Section 90 of the German Civil Code (BGB), which defines a “thing” (Sache) as a physical object. 

Because of this, civil law traditionally does not treat intangible assets—like ideas, 

inventions, or brand names—as part of its core property framework. As a result, intellectual 

property (IP) developed as a separate branch of law, governed by its own rules, institutions, 

and enforcement mechanisms.  

• INTELLECTUAL PROPERTY LAW: Intellectual property law deals with rights over intangible 

creations of the mind. These rights do not concern the physical medium in which ideas are 

expressed (like a book or CD), but rather the non-material content—such as the story, invention, or 

logo. This branch of law has grown significantly, especially in the modern era, where digital 

content, brand identity, and technological innovation have become key economic assets. IP law is 

distinct because it grants exclusive rights over intangible goods, even though they are not 

physical things, and it limits those rights in time and scope to balance private interest with 

public access. These rights are not absolute in the way ownership over a car or a house 

would be. Instead, they are often temporary, conditional, and geographically limited.  

• There are three main types of intellectual property:  

◦ Copyright law protects original works of authorship, such as, literature, music, art, and 

software. The author has the exclusive right to reproduce, distribute, display, or perform their 

work. For example, an author can prevent others from publishing their book without 

permission.  

◦ Patent law protects new inventions that are useful and non-obvious. A patent gives the 

inventor a temporary monopoly—usually for 20 years—on the commercial use and 

manufacture of the invention. For example, a new drug or a technological process may be 

protected by a patent.   

◦ Trademark law protects distinctive signs or symbols that identify and distinguish goods 

or services of a business. A logo, slogan, or product name can be registered as a 

trademark, allowing the holder to stop others from using similar marks that could confuse 

consumers.  

• Overall, while intellectual property does not fall within the traditional scope of ownership in 

civil law, it serves a similar economic and legal function: it assigns exclusive rights over 

valuable resources and enables their legal protection and commercial exploitation. Its structure, 



 

   

however, reflects the unique challenges of governing non-physical assets, where copying is easy, 

enforcement is complex, and the value lies in use and recognition rather than possession.  

• EXAMPLE-MYRIAS GENETICS CASE (1994-1995 TILL 2013): The Myriad Genetics case is a 

landmark example that illustrates the tension between scientific discovery, intellectual property law, 

and public policy in the context of biotechnology patents. Myriad Genetics, a U.S. biotech 

company, made a major breakthrough in the 1990s by identifying the BRCA1 and BRCA2 genes, 

which are strongly linked to a heightened risk of breast and ovarian cancer. Between 1994 and 

1995, Myriad isolated these DNA sequences from the human genome and subsequently filed for 

patents on them in the United States.  

• COMMERCIAL DEVELOPMENT: With these patents in hand, Myriad developed and 

commercialized a diagnostic test known as BRACAnalysis in 1996, which allowed patients to 

be screened for mutations in the BRCA genes.   

• COMPANY GROWTH: This was a major advance in personalized medicine and led to substantial 

business success: by 2012, Myriad had over 1,200 employees, generated over $500 million in 

revenue, and was listed on the stock market. However, the company’s exclusive control over these 

gene sequences also sparked criticism. Myriad held the rights not only to use the genes in testing, 

but also to prevent others from using or studying them, which limited access to alternative or  

cheaper diagnostics.  

• CHALLENGE TO GENE PATENTS: In 2010, a coalition of medical professionals, researchers, 

and civil rights groups, led by the Association for Molecular Pathology, filed a lawsuit 

challenging the validity of Myriad’s gene patents. They argued that genes are natural products, 

and thus should not be eligible for private ownership or patent protection. The case reached the 

U.S. Supreme Court, which issued its unanimous ruling in 2013.  

• SUPREME COURT RULING-2013: The Court clarified the distinction between discovery and 

invention in patent law. It ruled that naturally occurring DNA sequences, even when isolated from 

the body, cannot be patented because they are products of nature, not human-made inventions. In 

other words, just discovering a gene and separating it from the human genome doesn’t make it a 

patentable invention—it must involve something truly novel or man-made. On the other hand, the 

Court held that synthetic genetic material, such as complementary DNA (cDNA)—which is created 

in a lab and does not occur naturally—can still be patented.  

• TURNING POINT IN PATENT LAW(IP): This decision was a turning point in patent law, especially 

for biotechnology and pharmaceuticals. It limited the scope of what can be patented and 

underscored the principle that ownership rights must be tied to genuine human innovation, not 

mere discovery. The case also had a strong ethical and practical dimension: by removing gene 

patents on naturally occurring sequences, it opened the door for broader scientific research and 

cheaper access to genetic testing, balancing innovation with public interest.  

   



 

   

  

UNIT 21: PROPERTY PROTECTION AND PROPERTY INTERESTS  

  

1) PROTECTION OF OWNERSHIP:  

• EXCLUSIVITY OF OWNERSHIP: Protection of ownership is a core principle of property law, 

particularly in civil law systems, and reflects the legal recognition of the owner’s full authority over 

a thing. Ownership is described as exclusive because the law empowers the owner to assert 

and defend this control against any form of interference. This means that no one else has the 

legal right to use, possess, or dispose of the property unless the owner consents or the law 

provides otherwise.  

• ABSOLUTE RIGHT WITH ERGA OMNES EFFECT: The owner’s right is considered absolute in 

the sense that it is enforceable erga omnes, meaning against all persons. This distinguishes 

ownership from rights that only affect specific individuals (rights in personam). Because of this 

absolute character, the law grants the owner strong legal remedies not only to enjoy their property 

but also to defend it when their rights are violated.  

• RECOVERY ACTION (REI VINDICATIO): One of the most important remedies available to an 

owner is the action of rei vindicatio (Latin for “reclaiming the thing”). This legal action allows the 

rightful owner to demand the return of their property from anyone who is unlawfully in 

possession of it, regardless of whether that person acquired the property in good or bad faith. 

The focus of this remedy is not on punishing the possessor, but on restoring possession to the 

person who holds legal title. It is a fundamental legal tool that supports the exclusivity and 

certainty of ownership, ensuring that ownership rights are not only theoretical but actively 

protected in practice.  

◦ CASE HELLOT VS LECLERC (COUR DE CASSATION, 22 APRIL 1823): The cases of Hellot  

v. Leclerc (1823) and Houssin v. Legrasse (2002) both illustrate how French courts 

strongly protect the absolute nature of ownership, particularly when it comes to 

encroachment— that is, when someone builds or places a structure that intrudes onto 

another person’s property. These rulings affirm that any violation of property boundaries, no 

matter how small or seemingly trivial, can justify legal action by the rightful owner.  

◦ In the Hellot v. Leclerc case, Leclerc demolished a shared wall and constructed a new 

building that extended about 14 inches into Hellot’s property, also compromising the 

structural stability of Hellot’s building. Leclerc argued two main defenses: first, that Hellot’s 

property had already collapsed and, under the rules in place at the time, couldn’t be rebuilt; 

second, that the harm to Hellot was minor compared to the damage Leclerc would suffer if 

forced to remove the building. However, the French Cour de cassation ruled in favor of 

Hellot. The court emphasized that the right of ownership is absolute and cannot be 

overridden by arguments of proportionality or convenience. Even if the building encroaching 

on Hellot’s land was expensive and its removal would be costly, Hellot retained the 

fundamental right to have his land restored, regardless of whether the encroachment caused 

major or minor damage.  

◦ CASE: HOUSSIN VS LEGRASSE (COUR DE CASSATION, 20 MARCH 2002): Similarly, in 

Houssin v. Legrasse, the issue involved a much smaller intrusion: Legrasse had installed a 

fence that crossed just 0.50 centimeters into Houssin’s land. While the lower court 

dismissed the case as insignificant, the Cour de cassation overturned that ruling. The 

court reaffirmed that ownership rights are not subject to a de minimis rule—meaning 

there is no threshold under which an encroachment becomes acceptable just because it’s 

small. The principle is clear: even the slightest intrusion violates the erga omnes effect of 

ownership, and the rightful owner is entitled to have the encroachment removed.  

◦ SUMMARY: Both decisions demonstrate that in French property law, protection of 

ownership is rigid and formalistic. The focus is not on balancing interests or assessing the 



 

   

practical impact, but on defending the sanctity of ownership. Encroachment is treated as a 

clear breach of property rights, and the courts support the owner’s ability to reclaim full control 

of their land, even in the face of minimal or accidental violations.  

• INJUCTIVE RELIEF (ACTIO NEGATORIA): Injunctive relief is a legal remedy that allows a 

property owner to prevent or stop ongoing or threatened interference with their rights, without 

necessarily having to wait until actual damage occurs. It is a forward-looking measure intended to 

preserve the integrity of ownership and prevent harm before it happens or worsens. In civil law 

systems, this remedy is traditionally known as the “actio negatoria”.  

• The primary purpose of injunctive relief is to protect the exclusive nature of ownership by 

affirming the owner’s right to enjoy and control their property without unlawful intrusion or 

disturbance. Unlike damages, which compensate after harm has been done, an injunction 

works as a preventive shield, ensuring that the wrongful conduct stops or never starts.  

• EXAMPLES: if a neighbor builds a structure that causes water to flow unnaturally onto your land, 

you could seek injunctive relief to force them to remove or modify the structure—not because 

damage has already occurred, but because it unjustly interferes with your use of the land. 

The court, upon finding the interference unlawful, can issue an order compelling the other party to 

stop the activity, restore the original state, or refrain from repeating the conduct.  

• This remedy typically requires the plaintiff (injured party) to prove three key elements: ◦ 1. 

That they are the lawful owner or possessor of the property.  

◦ 2. That the defendant’s conduct constitutes an unlawful interference with that property.  

◦ 3. That the interference is either ongoing, recurring, or likely to recur, justifying a 

preventative or restorative response.  

• SUMMARY: In sum, injunctive relief protects the peaceful enjoyment of property and 

ensures that violations of ownership rights can be immediately stopped, even if the 

interference hasn’t yet caused measurable financial loss. It serves as a crucial remedy for 

maintaining order and clarity in property relations.  

◦ CASE: GERMAN SUPREME COURT, 1 DECEMBER 1995: In the German Supreme Court  

case of 1 December 1995, the Court dealt with the issue of environmental contamination and 

the lasting responsibilities of former land users. The claimants had purchased a parcel of land 

located next to a former industrial site, intending to construct an underground parking facility. 

However, during the excavation, they found that the soil was polluted with toxic chemicals 

that had leached over from the neighboring property, where a factory had previously operated. 

Despite the factory being closed and the company having gone bankrupt, the court held that the 

former operator remained responsible for the contamination. ◦ This case highlights a 

fundamental principle of property protection and injunctive relief: even if the harmful 

activity has stopped, responsibility for the consequences of that activity persists. The 

court reasoned that the chemical pollution still constituted an ongoing interference with the 

peaceful and lawful use of the claimant’s property, which gave rise to a legal duty to remedy the 

harm. The former factory operator could thus be compelled to remove the pollution or take steps 

to restore the soil to a usable state. This ruling shows how injunctive relief can apply 

retroactively to ensure that ownership remains effective and meaningful, protecting the 

purchaser’s rights even from past environmental violations.  

◦ CASE: GERMAN SUPREME COURT, 12 JULY 1985: In contrast, the German Supreme  

Court decision of 12 July 1985 concerned the limits of injunctive relief based on moral or 

social objections. In this case, a neighbor leased his property to tenants who used the house 

as a brothel. The claimant, who lived nearby with his underage daughter, objected, arguing 

that the presence of the brothel morally offended him and potentially endangered his 

child’s wellbeing. He also claimed that the brothel lowered the value of his own property.  

◦ COURT'S DECISION: The court rejected the claim, clarifying that injunctive relief is only 

available when there is a legal or physical interference with property, such as noise, pollution, 



 

   

structural encroachment, or denial of access. Moral discomfort or reputational concerns, 

even if sincere, do not qualify as unlawful interference under property law. The case 

emphasized that property protection focuses on concrete and measurable impacts, not 

subjective or cultural judgments.  

◦ SUMMARY: Taken together, these two cases illustrate the scope and boundaries of 

injunctive relief in German law. The first case shows that even historical pollution can 

trigger ongoing obligations to respect ownership rights, while the second demonstrates that 

purely moral or emotional concerns, without a tangible legal impact, fall outside the protective 

reach of property law.  

2) PROPERTY INTERESTS: In property law, property interests refer to the various legal rights 

individuals or entities can hold over a thing, whether tangible or intangible. These interests 

are generally divided into primary and secondary (or limited) rights, depending on the extent of 

control and benefit granted to the holder.  

• PRIMARY PROPERTY RIGHTS: Primary property rights give the holder the fullest legal control 

and enjoyment over an object.   

◦ The clearest example is ownership, which encompasses the right to use the thing, enjoy its 

benefits, transfer it, and exclude others from it. Ownership gives the most comprehensive 

legal claim, valid against everyone (erga omnes).   

◦ Another form of primary property right is intellectual property, which gives creators legal 

authority over their inventions or artistic expressions, though this is limited in time and 

scope and applies to intangible goods.  

• SECONDARY (LESSER) PROPERTY RIGHTS: Secondary property rights are more limited; they 

do not transfer full ownership but allow others to use or benefit from the thing in specific ways.   

◦ These can take the form of secondary rights of use, such as usufructs, leases, or 

easements, which allow a person to use a good or enjoy its utility without actually owning it.   

◦ Others are secondary security rights, such as mortgages, pledges, or liens, which are 

created to guarantee the performance of an obligation—typically a debt. If the debtor defaults, 

the creditor has a right over the property to recover what they are owed.  

• LIMITED PROPERTY RIGHTS: Limited property rights are those that, despite being partial and 

derived from ownership, are still enforceable against everyone (they have erga omnes effect).  

These rights are not just internal arrangements between people; they follow the object itself.   

◦ For instance, if a property is sold while someone holds a valid easement or mortgage on it, 

that right continues to bind the new owner.  

• FRAGMENTATION OF OWNERSHIP: This concept ties into the fragmentation of ownership, 

particularly as explained in the French theory of “démembrement de la propriété”, or the 

dismemberment of ownership. In this view, the full set of ownership rights can be split and 

distributed among different people.   

◦ For example, one person might hold the bare ownership (nue-propriété) of a house, while 

another holds the usufruct, meaning they can live in it or rent it out for a certain time. 

Though full ownership still exists in theory, its powers are temporarily divided.  

• SUMMARY: This fragmentation is legally structured and recognized, and it enables a more 

flexible, nuanced use of property to serve various personal, economic, or legal arrangements. It 

also explains how people other than the owner can have real rights over a property, with 

legal consequences extending beyond the original parties.  

• CATEGORIES OF LIMITED PROPERTY RIGHTS: Limited property rights are legal entitlements 

that grant someone partial control or benefit over a good without giving them full ownership. These 

rights are enforceable against everyone (erga omnes), just like ownership, but they are more 

restricted in scope. They are often categorized into two broad groups: limited rights of 

enjoyment and limited rights of security, depending on their purpose.  



 

   

• LIMITED RIGHTS OF ENJOYMENT (secondary rights of use): Limited rights of enjoyment give 

individuals the legal right to use or benefit from someone else’s property without owning it. 

These rights are particularly useful in situations where the owner cannot or does not wish to 

exercise full control but still allows others to derive certain benefits from the property.   

◦ SERVITUDES: One key example is servitudes, which are known as easements in common 

law. These allow one person to perform a specific activity on another’s land or prevent the 

landowner from doing something that would interfere with the easement. For instance, a 

landowner may be obliged to allow a neighbor to pass through their land (a right of way).  

◦ USUFRUCT: Another major form is the usufruct, a civil law concept somewhat comparable to 

a term of years in common law. A usufruct allows a person (the usufructuary) to use and 

benefit from a property owned by someone else, such as living in a house or collecting rent 

from it, for a limited time or until a specific condition is met. Importantly, while the usufructuary 

enjoys the use and fruits of the asset, they do not have the right to sell or destroy it.   

◦ USE AND HABITATION RIGHTS: Similarly, use and habitation rights grant a more personal 

and limited ability to use or live in a property, typically for non-commercial purposes, and often 

end with the holder’s death.  

• LIMITED RIGHTS OF SECURITY(secondary security rights): Limited rights of security are 

rights established to guarantee the fulfillment of a financial obligation, most often a debt. 

These rights give the creditor legal power over the debtor’s property to secure repayment.   

◦ HYPOTHEC/MORTGAGE: One of the most important forms is the hypothec (called a 

mortgage in common law), which is a non-possessory security interest over immovable 

property like land or buildings. The property remains in the possession of the debtor, but 

the creditor can enforce their right if the debtor fails to meet their obligation, for 

example, by initiating foreclosure to recover the debt.  

◦ PLEDGE: Another form is the pledge, which applies to movable property and is typically a 

possessory security right. In a pledge, the debtor gives the movable asset (like a 

valuable item or a vehicle) to the creditor or a third party for the duration of the loan. If 

the debt is not repaid, the creditor may sell the pledged item to recover their losses. Unlike a 

mortgage, possession of the object changes hands in a pledge.  

• SUMMARY: Overall, these limited property rights provide flexible tools for organizing and sharing 

access, use, and security in property while still preserving the fundamental ownership rights of the 

original owner. They are essential for balancing interests in long-term relationships or credit 

transactions.  

• COMMON FEATURES OF LIMITED PROPERTY RIGHTS: Limited property rights share several 

defining characteristics that distinguish them from purely contractual rights and highlight their 

special role in property law. These features help ensure stability, predictability, and legal 

coherence in how property is transferred, used, and secured.  

• PROTECTION ERGA OMNES: One key feature is protection erga omnes, which means these 

rights are absolute—they are enforceable not just against a specific person but against the world 

at large. For example, if someone holds a usufruct over a property, they can prevent anyone from 

interfering with their lawful use, including the owner and future buyers. This absolute nature is what 

separates limited property rights from personal obligations, such as a contractual promise, which 

binds only the parties involved.  

• RUN WITH THE ASSET: Another fundamental characteristic is that these rights run with the 

asset. This means the right stays attached to the property even when it changes hands. If 

someone buys a piece of land that is subject to a servitude (like a right of way), the new owner 

must respect that right just as the previous owner did. This quality ensures continuity and legal 

certainty in transactions involving property subject to secondary rights.  

• NUMERUS CLAUSUS PRINCIPLE: Finally, limited property rights are governed by the 

numerus clausus principle, a Latin phrase meaning “closed number.” According to this 



 

   

principle, only the law can define what limited property rights exist and how they function. 

Individuals cannot invent new kinds of property rights with similar effects. This constraint exists to 

protect the integrity of the property system: it ensures that anyone acquiring property knows  

exactly which rights may be attached and what obligations they may inherit.  

• SUMMARY: Together, these features ensure that limited property rights maintain their 

enforceability, transparency, and compatibility with the broader system of ownership. They support 

efficient and secure interactions in real estate, credit, and commercial transactions.  

  

3) SERVITUDES  

• DEFINITION OF SERVITUDES: A servitude is a limited property right that grants a legal 

advantage to one piece of land (the dominant land) by imposing a restriction or obligation 

on another nearby property (the servient land). This right is established in such a way that the 

benefit belongs not to a person, but to the land itself.   

• RIGHT OF WAY: The most classic example is a right of way, where the owner of the dominant 

land is allowed to cross the servient land to access a public road or another vital route.  

• SERVITUDES AS RIGHTS IN REM: What makes servitudes distinct is that they are considered 

rights in rem, meaning they are enforceable against anyone who owns the servient land—

not just the person who originally granted the right.   

• KEY IDEA-SERVITUDES RUN WITH THE LAND: This characteristic reflects a foundational rule 

of property law: servitudes “run with the land.” If the servient property is sold or inherited, the 

servitude remains in effect, automatically binding the new owner. The right does not depend on 

any specific personal relationship between the two landowners.  

• DOMINANT LAND: The dominant land is the one that benefits from the servitude—it effectively 

gains a partial use of the neighbor’s property.  

• SERVIENT LAND: In contrast, the servient land is the one subject to the servitude—it bears 

the legal obligation, such as allowing passage or maintaining access. Servitudes are a 

practical legal tool to coordinate land use, especially in densely developed areas or where 

properties lack direct access to roads or essential infrastructure.  

• PRACTICAL EXAMPLES OF SERVITUDE-TYPES OF SERVITUDES:   

• AFFIRMATIVE SERVITUDES: These allow the owner of the dominant land to carry out certain 

actions on the servient land.  

• 1. Right of Way (Access Servitude-SERVITUDE OF WAY): A landowner whose property is not 

connected to a public road may have a servitude over a neighbor’s land that allows them to cross 

it with a car or on foot. For example, a rural property with no direct road access relies on a gravel 

path crossing a neighboring field—legally protected by a right of way.  

• 2. Drainage Servitude: A landowner may have a legal right to direct rainwater or wastewater 

through a pipe or ditch across a neighboring property. This is often needed when natural terrain 

makes it impossible to install independent drainage.  

• 3. Servitude of Light (Daylight Right): A building owner might have a servitude that prevents a 

neighbor from constructing anything that blocks sunlight from reaching their windows, especially in 

historic or densely built areas.  

• 4. Utility Servitude: Power lines, water pipes, or telephone cables running across private land are 

often protected by servitudes, allowing utility companies to access, maintain, or repair 

infrastructure.  

• 5. View Servitude (Negative Servitude): This restricts construction on the servient land so as not 

to obstruct the scenic view from the dominant land. For example, a coastal home may have a 

servitude preventing taller buildings from being built on the neighboring plot.  

• LIMITS ON SERVITUDES: The servient land cannot be subject to a duty that requires the owner 

to take action or do something. The servitude can only limit what the owner is allowed to do, not 

force them to do something.  



 

   

  

UNIT 22: SECURITY RIGHTS POSSESSION  

  

1) SECURITY PROPERTY RIGHTS:   

• PURPOSE OF SECURITY PROPERTY RIGHTS: Security property rights are legal mechanisms 

that allow a creditor to ensure the repayment of a debt by attaching a right over the debtor’s 

assets. These rights are not aimed at giving the creditor ownership or use of the asset, but rather 

at providing a financial safeguard: if the debtor fails to fulfill their obligations, the creditor can 

enforce the right and recover the debt by selling the asset or receiving its value.  

• TYPES OF SECURITY RIGHTS: There are two main types of security property rights.   

◦ RIGHT OF PLEDGE: The right of pledge applies mainly to movable objects—such as  

vehicles, jewelry, or even financial rights like credits. It typically requires that the asset be 

handed over to the creditor or a third party, ensuring that the creditor has physical control 

over it as a guarantee.  

◦ RIGHT OF HYPOTHEC (CIVIL LAW) OR MORTGAGE (COMMON LAW); The right of 

hypothec (also known as a mortgage in common law systems) is created over immovable 

goods like land and buildings, or in some cases over specific movables such as 

registered ships or aircraft. Unlike pledges, hypothecs do not require the asset to be 

physically transferred to the creditor. Instead, they are registered in public records, making 

the claim visible to third parties and legally enforceable.  

• CREDITOR'S POWER: What both rights share is the power they give the creditor: if the debtor 

defaults, the creditor can initiate a judicial sale of the secured item and use the proceeds to 

cover the outstanding debt. This makes security rights essential tools in credit transactions, 

reducing the creditor’s risk and encouraging lending.  

• EXAMPLE-MORTGAGE (HYPOTHEC) ON A HOUSE: This example clearly illustrates how a  

mortgage, which is a form of security property right, operates in real-life situations. When Mario 

borrows €100,000 from the bank to purchase a house, he grants the bank a mortgage over the 

house. This means the house itself becomes collateral—legal security—for the loan.  

• IF MARIO REPAYS ON TIME: If Mario repays the loan as agreed, the mortgage remains dormant 

and is eventually cancelled when the debt is fully paid off. There is no interference with his 

ownership or use of the house.  

• IF MARIO DOES NOT REPAY: However, if Mario fails to repay, the bank can legally enforce the 

mortgage. This involves a judicial process in which the bank asks a court to authorize the seizure 

and sale of the house through a public auction. Once sold:  

• If the house sells for the full amount of the loan (€100,000), and Mario only owed €80,000 at 

the time (perhaps due to prior partial repayments), the bank recovers the €80,000 and must return 

the excess €20,000 to Mario. This reflects the principle that the bank is only entitled to what is 

owed.  

• If the house sells for less than the debt amount (say €60,000), the bank collects that amount, 

and Mario remains responsible for the remaining €20,000 debt. This shows that a mortgage does 

not limit the bank’s right to full repayment—it merely gives the bank a preferential claim over 

the house.  

• This example demonstrates how security rights reduce risk for lenders while still protecting 

borrowers from excessive enforcement, through judicial oversight and rules of proportionality.  

• MAIN FEATURES OF SECURITY PROPERTY RIGHTS: Security property rights have key 

features that make them especially powerful tools for creditors.   

• RUNNING WITH THE ASSET: One of the most important is the fact that they run with the asset. 

This means that if a debtor sells an asset that is subject to a security right—like a house with a 

mortgage or a car pledged to a lender—the new buyer receives the asset still burdened by the 

creditor’s claim.   



 

   

◦ The security does not disappear with a change of ownership; instead, it continues to follow 

the asset until the underlying obligation is fulfilled or the security is formally released.  

This ensures that the creditor’s interest remains protected even if the asset changes hands.  

• PRIORITY IN INSOLVENCY: Another defining characteristic is the priority in insolvency.  

• GENERAL RULE (PARITAS CREDITORUM): Normally, when a debtor cannot pay all their debts, 

the general rule of paritas creditorum applies: all creditors share equally in the remaining 

value of the debtor’s assets.   

• EXCEPTION FOR SECURED CREDITORS: However, security rights create a clear exception. 

A secured creditor—for example, a bank with a mortgage on a property—has priority over 

unsecured creditors. They are allowed to take the proceeds from the sale of the encumbered 

asset before anyone else receives a share. This priority status makes security rights a 

fundamental tool in lending, as they significantly reduce the risk for secured creditors.  

• EXAMPLE-PRIORITY IN INSOLVENCY: This example illustrates the significant impact of security 

property rights on the order of payment during insolvency proceedings.  

• NO SECURITY RIGHTS: If no security rights are involved, the principle of paritas creditorum 

applies. That is, all creditors are treated equally and share the proceeds proportionally to their 

claims. For example, if John owes €100,000 to the bank and €50,000 to a supplier, and his house 

is sold for €90,000, the proceeds are divided in a 2:1 ratio. The bank receives €60,000 and the 

supplier gets €30,000.  

• WITH SECURITY RIGHTS: However, when the bank has a hypothec (mortgage) over the 

house, it becomes a secured creditor (because it can enforce its security property rights 

over the hose). In this case, the bank has the right to be paid first from the sale proceeds, up to 

the full amount of its secured claim:  

◦ If the house is sold for €80,000, the bank receives the entire €80,000 because its claim is 

secured. The supplier, being unsecured, receives nothing.  

◦ If the house is sold for €140,000, the bank first takes its full €100,000 claim. The remaining 

€40,000 goes to the supplier.  

• IMPORTANCE OF SECURITY PROPERTY RIGHTS: This mechanism illustrates why secured  

creditors are in a significantly stronger position than unsecured creditors, particularly in the context 

of insolvency. It also explains why businesses and lenders often insist on collateral when issuing 

loans.  

2) POSSESSION: DEFINITION AND PROTECTION  

• DEFINITION OF POSSESSION: Possession, in legal terms, refers to the physical or factual 

control a person exercises over a thing, regardless of whether that person is legally entitled 

to it. Possession does not require ownership;   

• POSSESSOR AND OWNER MAY BE THE SAME PERSON: Someone can possess a good 

without having the legal right to it, and the law still recognizes and protects that control. For 

instance, a person who owns a car and uses it daily is both possessor and owner.   

• POSSESSOR AND OWNER MAY BE DIFFERENT PERSONS: However, if the car is stolen, the 

thief becomes a possessor, even though they have no legal title.   

◦ Similarly, someone who receives a good under a void contract or in good faith (without knowing 

the legal flaw) is still considered a possessor.  

• POSSESSION OF RIGHTS: The law even extends this notion to possession of rights:   

◦ if someone behaves as if they hold a property right—such as claiming rent on a property or 

using land as if it were theirs—they may be recognized as possessing that right, even if 

they are not the rightful holder.  

• EXAMPLE OF POSSESSION OF RIGHTS: An example of possession of rights occurs when 

someone exercises a right as if they were the legitimate holder, even if their legal 

entitlement is uncertain or missing.   



 

   

◦ Imagine a person who regularly collects rent from tenants in an apartment building, believing in 

good faith that they inherited the property from a relative. Even if it is later discovered that the 

inheritance was legally invalid (e.g., due to a missing will), that person is still considered to be 

in possession of the right to collect rent, because they acted publicly and consistently as  

the rent-collecting landlord. This form of possession—possession of a right (such as 

usufruct or lease)—can be legally protected, especially in civil law systems, even if the 

right turns out to be defective or void. It is based on the appearance of entitlement and 

actual control, not on legal ownership.  

• LEGAL EFFECTS OF POSSESSION AND PROTECTION OF POSSESSION WITHOUT LEGAL  

TITLE: The core reason possession is protected is not because of legal entitlement, but because 

the law values social stability and peace. By recognizing actual control, the law discourages 

individuals from taking matters into their own hands and reinforces the idea that only the state has 

the legitimate use of force. This means that even unlawful possessors (e.g. thieves or holders 

under an invalid title) cannot be forcibly dispossessed by others—they must be removed 

through legal processes.  

• SELF-HELP BY THE POSSESSOR: Self-help by the possessor refers to the limited right of a 

person who has actual control over a good (the possessor) to defend or recover their possession 

without immediately resorting to the courts, but only under very specific and urgent conditions.   

◦ This right exists because possession is protected as a factual situation, independently 

of ownership, to maintain public order and discourage private violence.   

◦ IMMEDIATE SELF-HELP BY POSSESSOR: The law allows self-help only when it is 

immediate, necessary, and proportionate, meaning that the possessor must act quickly 

and cannot use excessive force. There are, however, limited exceptions where a possessor 

may use self-help:   

◦ BY PROPORTIONATE SELF-DEFENCE: they can defend themselves through proportionate 

force when confronted by violence,   

◦ BY IMMEDIATE RECOVERY: or they can immediately recover the object if it has just been 

taken, provided their reaction is swift and does not escalate the conflict. Outside these narrow 

cases, any dispute over possession must be resolved in court.  

3) POSSESSION: LEGAL REMEDIES  

• RESTORATION ACTION: Legal remedies for possession are designed to protect actual control 

over a good, regardless of whether the possessor is the rightful owner.   

◦ The primary remedy is the restoration action, which allows a person who has been violently 

or secretly dispossessed of something to reclaim it through the courts.   

• LEGAL PROTECTION EVEN IF THE POSSESSOR IS NOT THE OWNER: The key idea is that 

the law protects possession as a factual state, not because it necessarily reflects legal ownership, 

but to prevent people from taking justice into their own hands. The right to bring a restoration 

action does not depend on ownership. A non-owner who was in possession can bring a claim, 

even against the legal owner if the owner used violence or secrecy to retake the good.   

• RESTORATION OF POSSESSION (STATE OF FACTS): Even if the person who took the good is 

the actual owner, they cannot recover it through force or stealth.   

◦ If they do, the original possessor has the right to sue for the return of possession, and 

the court may order the restoration of the item to the person who was dispossessed, at 

least temporarily.   

◦ This does not settle who the true owner is—it merely restores the prior state of possession to 

maintain legal order.  

• RECOVERY OF OWNERSHIP (SITUATION AT LAW): Later, the rightful owner can pursue a 

separate recovery action to establish their legal claim to the good and permanently retrieve it.   

◦ In this way, possession is protected independently and immediately, while ownership must 

be established through legal process. The legal protection of possession is temporary.  



 

   

After that, the true owner can bring a recovery action to reclaim the good from the possessor. 

4) POSSESSION OF MOVABLES:  

• CASE EXAMPLE-PAUL AND BILL: This example highlights how the law treats the conflict 

between legal ownership and good faith possession in the sale of movable goods.   

• PAUL BOUGHT FROM THE OWNER: In the case of Paul and Bill, Paul is the legal owner 

because he bought the painting first and had a valid contract. However, he didn’t yet take physical 

possession. Bill, on the other hand, later received the painting physically and paid a much higher 

price in good faith, genuinely believing the seller was the rightful owner.  

  

• GENERAL RULE: Under general legal principles, especially in civil law systems, no one can 

transfer ownership they do not have—this protects Paul.   

  

• PROTECTION OF BILL (FACTUAL POSSESSION): Bill aquired the painting from the seller in 

good faith, paying a much higher price.   

• EXCEPTION-ACQUISITION OF MOVABLES FROM A NON-OWNER: However, there’s a crucial  

exception for movables: if a buyer receives the item in good faith, with delivery, and under a valid 

legal title, they may acquire ownership even from a non-owner. This is designed to protect the 

state of fact (Bill’s possession) and facilitate trust and efficiency in commerce.  

• GENERAL PRINCIPLE: A person cannot transfer a property right they do no legally have  

• This balance between legal certainty and commercial practicality means:  

◦ Paul can sue the seller for breach of contract.  

◦ But Bill may keep the painting, since he fulfilled all the legal requirements for good faith 

acquisition.  

• This rule doesn’t apply to immovable property like land, where ownership is always subject to 

registration and strict title verification.  

• RATIONALE-PROTECTION OF GOOD FAITH TRANSACTIONS: The rationale behind allowing 

good faith acquisition of movables from a non-owner lies in the need to balance legal certainty with 

commercial practicality.   

◦ In modern economies, movable goods like artworks, electronics, or vehicles change 

hands frequently, and buyers typically rely on the apparent legitimacy of the seller’s 

possession. If the law required every buyer to investigate ownership titles before every 

transaction, it would slow down commerce and make trade impractical. Instead, the law 

prioritizes transparency, transactional efficiency, and market trust by protecting buyers 

who act in good faith, receive delivery of the good, and do so under a valid legal 

transaction.   

◦ This approach encourages people to participate confidently in the market, trusting 

appearances without being burdened by complex legal inquiries.   

◦ The protection of the possessor’s position also helps prevent disruption to commerce 

and supports the circulation of goods, even if it means that an earlier, true owner like 

Paul may lose the item.   

◦ However, the original owner is still allowed to seek damages from the party who 

wrongfully transferred the item. This system strikes a compromise: it sacrifices the purity of 

legal title in favor of security and speed in everyday transactions.  

5) POSSESSION OF IMMOVABLES  

• CASE EXAMPLE-JOHN AND KAREN: The case involving John and Karen highlights a classic 

conflict in property law between formal ownership and long-term possession, especially in the 

context of immovable property such as land. John is the original, lawful owner of the countryside 

plot. However, he never uses it—he does not cultivate it, visit it, or actively exercise any of the 

powers of ownership.   



 

   

• PROTECTION OF JOHN (LEGAL OWNERSHIP): This passivity does not immediately affect 

his legal status as owner. In many legal systems, especially in civil law, ownership is 

considered a durable and absolute right. Simply leaving land unused does not cause that right 

to expire. This principle is grounded in the idea that ownership includes the freedom to use or not 

use property as one sees fit. The law respects this discretion, and Paul’s inactivity alone does not 

forfeit his title.  

• PROTECTION OF KAREN: Karen, on the other hand, acts as if she were the owner. Over many 

years, she begins using the land openly and continuously, cultivating it, fencing it, and improving 

its condition. Her possession is public, peaceful, and consistent—elements that are key in many 

systems to build a case for acquiring ownership by possession. In civil law systems, such as 

those based on the French or Italian models, this legal mechanism is called usucapion 

(usucapione, or prescription), while in common law jurisdictions it is known as adverse 

possession.  

• PURPOSE OF USUCAPTION/ADVERSE POSSESSION PROCESSES: The purpose of these  

doctrines is not to penalize owners for inactivity per se, but to promote legal certainty, avoid land  

neglect, and reward those who make productive use of property.   

◦ If John remains silent and fails to assert his rights for the entire statutory period—often 

20 or 30 years depending on the jurisdiction—Karen may acquire legal ownership, not 

because she had a stronger claim at the start, but because the law shifts recognition based 

on reality and time. This transformation reflects a shift from protecting formal title (the 

situation at law) to rewarding the factual, visible possession (the state of fact).  

• REASONING: The reasoning is pragmatic: long-term possessors like Karen may have 

developed a legitimate expectation of ownership, invested significant resources, and 

contributed to economic and social value through their use of the land. Allowing someone 

like John to reappear decades later and dispossess Karen would undermine the goals of certainty, 

land development, and social utility.   

◦ REWARDING STATE OF FACTS(CONTINUED USE OF POSSESSION AS IF IT WERE  

THEIRS, BY "UNLAWFUL" POSSESSOR) OVER SITUATION AT LAW(RIGHTFUL OWNER  

OF THE POSSESSION): Thus, property law balances these interests by offering ownership 

through possession, but only under strict, time-bound conditions to avoid abuse.  

• SUMMARY ABOUT USEFULNESS OF THE CASE: This case ultimately shows that possession is 

not just a factual matter but can have profound legal consequences over time—transforming 

control into ownership if the original owner remains inactive for too long.   

6) AQUISITIVE PRESCRIPTION: GENERAL RULES  

• DEFINITION: Acquisitive prescription—also known as usucapion in civil law and adverse 

possession in common law—is a legal mechanism by which a person who is not the original 

owner of a good can become its lawful owner through long-term possession (and use).   

◦ The concept rests on the idea that the law can transform factual control over a good into a 

legal right of ownership, provided certain conditions are met.  

• SCOPE OF APPLICATION: Under this rule, if someone possesses a good (either movable or 

immovable) continuously, openly, and without challenge for a legally specified period of time, they 

may acquire legal title to it.   

• VARIATION BY JURISDICTION: This doctrine applies across all Western legal systems but varies 

in its specifics. For example, in most civil law countries, the required period of possession for 

acquisitive prescription is usually shorter (such as 10 years) if the possessor is in good 

faith and has a legally valid but flawed title. However, if the possessor is aware that they do not 

have a valid right (i.e., acting in bad faith), the required period may extend significantly—up to 20 

or 30 years.  

• COMPARISON BETWEEN CIVIL AND COMMON LAW APPROACHES TO AQUISITIVE 

PRESCRIPTION:   



 

   

• RATIONALE: The underlying rationale for this rule is both practical and normative.   

• PROMOTING ACTIVE USE OF GOOD/LAND: First, it encourages the active use of property. If an 

owner abandons or neglects a good, the law incentivizes someone else to take care of it by 

rewarding consistent, visible, and peaceful possession.   

• PROMOTING CERTAINTY: Second, it promotes legal certainty. Over time, the possessor builds a 

legitimate expectation of ownership, and society benefits from clarity over who controls and is 

responsible for the property. This alignment of the “state of fact” (who actually possesses) 

with the “state of law” (who is recognized as owner) reduces legal disputes and social 

instability.  

• HUMAN RIGHTS DIMENSION OF AQUISITIVE PRESCRIPTION IN THE EUROPEAN LEGAL 

FRAMEWORK: From a human rights perspective, acquisitive prescription must be balanced 

against the right to property under Article 1 of Protocol No. 1 of the European Convention 

on Human Rights (ECHR). This article protects everyone’s right to peaceful enjoyment of their 

possessions.   

• DEPRIVATION OF PROPERTY: If a person loses ownership through acquisitive prescription, it is 

considered a deprivation of property and must meet two criteria: it must serve the public interest 

(e.g., promoting certainty and land development), and it must be based on law and follow fair 

procedures. European courts generally uphold acquisitive prescription as long as it strikes 

this balance and doesn’t arbitrarily deprive individuals of their property.  

• SUMMARY: In sum, acquisitive prescription reflects the law’s willingness to legitimize 

longterm possession and adjust ownership accordingly, as long as the possessor’s actions 

meet the required legal and temporal thresholds, and the original owner fails to assert their 

rights. It serves both private interests—by rewarding diligence and stewardship—and public 

interests—by promoting certainty, order, and productive land use.  

• CRITICAL QUESTION: Is it in the public interest to deprive an idle owner of property without any 

compensation?  

• CASE-PYE VS UNITED KINGDOM (2005-2007): The case of Pye v United Kingdom (2005–2007) 

is a landmark decision in the intersection between domestic property law and the protection of 

human rights in Europe. It tested whether the doctrine of adverse possession (a form of 

acquisitive prescription under English law) could violate an owner’s rights under the European 

Convention on Human Rights.  

• FACTS: The dispute arose when the Graham family occupied farmland owned by Mr. Pye and 

began using it with his initial permission. When Pye later refused to renew the agreement, the 

Grahams remained on the land without permission. After 12 years of exclusive, uninterrupted, and 

adverse use, they claimed ownership under the doctrine of adverse possession, which at the time 

allowed someone to become the legal owner if the original owner failed to take legal action within 

the statutory period.  

• UK'S SUPREME COURT INITIAL RULING: The English courts ruled in favor of the Grahams, 

recognizing them as the new legal owners, since Pye had not reasserted possession during the 

limitation period.   

• HUMAN RIGHTS CLAIM: Mr. Pye, having lost the land without any compensation, then brought 

the case to the European Court of Human Rights (ECtHR), claiming a violation of Article 1 of 

Protocol No. 1 of the European Convention on Human Rights, which protects the right to peaceful 

enjoyment of one’s possessions.  

• FIRST DECISION OF ECHR: In 2005, the ECtHR initially sided with Pye, stating that the 

automatic loss of ownership through adverse possession, without compensation, was a 

disproportionate interference with property rights and thus a violation of the Convention.  

• FINAL OUTCOME (GRAND CHAMBER APPEAL): However, in 2007, the Grand Chamber of the 

Court reversed this ruling. It acknowledged that while there was an interference with Pye’s 

property rights, that interference was in accordance with the law, pursued a legitimate aim (such as 



 

   

legal certainty and encouraging active management of land), and was proportionate. Therefore, 

the system of adverse possession under English law was found to be compatible with human 

rights protections.  

• CONCLUSION: This case confirmed that adverse possession laws, even when they result in the 

loss of ownership without compensation, can be acceptable under the European human rights 

framework, provided they serve a public interest and are governed by clear legal rules.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

   
   


